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FEDERAL RELATIONS: Y
ggchorit{ ofB:hedlxligéial h .

ronautics Board to Regulate the  ~—————
Intrastate Services of Interstate .
Commuter Airlines O zetatin Undex
Subsection 1386(b) (4) of the
Federal Aviation Act of 1938, /Ag Adernxied

Robert L. Donahue, Chairman
Illinois Aeronautics Board
Capital Airport
Eorth Walnut Screat

Dear Mr. Donahue:
I have yowr\lettex
section 105¢( 1), of tRe¥

{fereir you inquire whether
sderal Aviation Act of 1958, as
amended (49/U.8.C.A. ¢§\1305(a) (1)) would prevent the Illinois
Aeronautifs\ Board frgm/regulating the intr#acate servicac of

interstate rlines operating under section 416(b)(4) .
of the Federal Aviation Act of 1958, as amended (49 U.S.C.A.

§ 1386(b)(4)){ For the reasons hereinafter stated, it is ny
opinion that the Illinois Aeronautiés Board may not establish
safety reguirements and standards for such commuter £flight

crews and aircraft to be emforced by banning the operations of
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non-complying air crews and ecuipment, without contravening
the Federal pre-emption provisien of 49 U.8.C.A. § 1305(a)(1).

Subsection 401(a) of the Federal Aviation Act (49
U.5.C.A. § 1371(a)) provides that "Ho air carrier shall engage
in any air transportation unless there is in force a certificete
issued by the Board authorizing such air carrier to engage in |
such transportation'.

Subsection 1386(b)(4) of the aforementioned Act
specifically provides that: |

"Subjept to pavagraph (5) of this subsection,
any air carrier in air transportation which
provides (A) passenger service solely with air-
cralt having a meximus passenger capacity of Lass
than Ziftv-six passenzers, or (b) cargo service in
air trausportation solély with aireraft having a
maximin payleoad cag:clty of less than eighteen

thousand pounds, shall be exempt from the require-

ments of subsection (a) of section 4UL of EE%: title
§U.8.C, : . and ol such other sections oOf

thie 4Lct a8 may be prescribed in regulatlions pro-
nulgated bY the poard, if such alr carrier conforums
to suc abllicy insurance requirements and such
other reasonable regulations as the board shall
from time to time adopt in the yublic interest,

- The Board may by regulation increase the passenger
or property capacities specified in thie peragraph
vhen the public interest so requires.

* % & | "
(Exphasis added.)

Subsection 1305(a) (1) of the Act provides that:

“(a) (1) TPxcept os provided in paragraph (2)
of this subsection, no State or political subdivision
thereof and no interstate agency or other politieal
agency of two or more States shall enact or enforce
any law, rule, regulation, standard, Or other pro-~
vision having the force and effect ol law relating to
Tates, routes, or services of any air carrier having

authority under subchapter 1V of this chapter to
provide interstate alr cranagortation. T
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(2) Except with respect to air transportation
(other than charter air transportation) provided
pursuant to a certificate issued by the Board -
under section 1371 of this title, the provisions of
pavagraph (1) of this subsection shall not apply
to any transpertation by air of persous, property, _
or mall conducted wholly within the State of Alaska, -

: R K , #
(Emphasis added.)

Because subsection 1305(a)(l), as indicated above, ?ref'

enpts the areas relating to rates, routes, or services of any
air carrier having "authority" under esubchapter IV to provide.
interstate transportation, and Lecause commuter airlines with
}interstata routing are, under certain conditions, "exempt”

from the certification requirements of subsection (a) of section
401 (49 U.8.C.A. § 1371), you have inguired whether the Pederal
pre-emption provided in subsection 1305(3)(1) should be read ss
applying only to carriers operating under the affirmative approval

£ the Civil Aeronautics Board in the form of a Federél ceriifi-~
cute obtained pursuvent to subsection 1371(a) and mot to those

alyr carriers, such as commuter lines, which are "exempted”

frow the certification requirements of subsection 1371(a).

Such a reading of the statutes would mean that the TFederal pre-
emption found in 1305(e) (1) would net apply to commuter airlinés_
with interstate routing operating unmder the exemption from N
certification founsd in subeection 1386(b)(4), thus allowing a
State to regulate the intrastate scrvices of these iunterstate

airlines.




Robert L. Tonzhue -~ &,

Section & of the Illinoils Carriers Act (I11. Rev.
Stat. 1979, ch. 15 1/2, par. 504) provides that the Tllinois

Aeronautics Board:

L

* * % is pranted end vested with the right, -
power and authority to lgate and a ster
economic and safety rules and reculatlons over alr
carriers, consistent, so far as practicable, with

federal rules and resulations. The Noard shall be
vested with broad discretion in promulgating such -
rules and regulations. Without limiting the right,
power and authority of the Board, to the extent
necesssry to enable it to perform its functions,

it may approve or disapprove the maximum or ninimum,
or maxipum gnd minimm rares, fares, and charges of
cach scheduled alr carrier, require the filing of suveh
reports and other data of air carriers as the Board
nay deem necessary, cause the examination of any -
aspect of an air carrier's aconomic or oparational
condition, approve oy disapprove the schedules of -
the scheduled air carriers, and adopt s progranm,

rules and regulations necessary to effectuate its
duties hereunder.” (Emphasis added.)

© "Alr carrier' is defined in saction 2 of the Iliinois Air Carrvier
Act (Ill. Rev. Stat. 1%7%, ch. 15 1/2, par. 502) as:

" % % % any scheduled alr carrier or charter air
carrier whick is engaged ia the transportation of
pexsons or property by aireraft in intrastate
comperce, However, tue term ‘alr carrier’ es
used In this Act shall not include, BN7 (8 Act

shall 1ot apply to, any alr catrior operating
within the gzaca of fiilnoia Sursuant to_the
rovisiona of a cartificate of publlc convenience

necegsity lesued by

and 3 e Aeronautice Board
under tue rederal Aviatlion Act of 1933, &5 nOW O

hereafter amendéd.” (Ewmphasis added.)

As ifudicated above, it is clear that the authority of the Illinois
Asronautice Bosrd under section 4 of the Illineis Atr Carrier
Act extends only to air carrisrs engaged in intrastats cownerce

and dogs not extend to any interstate carrier operating within
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the State of Illinois pursuant to the provisions of a certificate

of public conveniemce and necessity issued by the Civil Aere~

nautics Board. Consequently, if air'earriars which are axamysad

under 49~2@#;ﬁ,}.'¥"13$6{b){&) are viewed as not “having

authority under subchapter IV" of the Federal Act to provide .

interstate alr transportation, the aubgectton 1305¢a) (1)

Federal exemption provision would not.a?ply, thus allowing aﬁh o

Illinois Aeronautics Board to ragulane-éﬁe intrastate eparatibn

of exetmpted interstate air carriers pursuant to the auchnrigy',
contained ia section 4 of the Illinois Act.

that:

As indicated above, 49 U.S.C.A. § 1386({b)(4) provides

" * & %

(4) Subject to paragraph (5) of this subsection,
any air carrler in alr transportation vhich provides
(A) passenger service eolely with aircraft having
a_maxisgy paesenger capacity oOf less then Tiiey~
#ix passengers, or (b) Cargo service ia elr trans-
portation solely with airecraft having a mexfmm
payload capacity of less than eighteen thousand
pounds, shall be exeggg_ﬁrom the requirements of :
subsection (a) of sectica 1371 oFf this titie, and of
such other secticng of thle chapter &8 may be

rescribed in regulations prowuligated by the Board, -

such aly carrier conforms to such 1iabliity -
insurance requirements and such other reasonsble
Yegulations as the Board shall from time to time
adopt in the public interest. The Board wmay by
regulation ingcreasc the passeager or property
capacities specified in this paragraph when the
public interest so requires.

* % % 2
(Emphasis added.)

Because paragraprh (5) of the subsection applices only to alr

carriers operating in the State of Alaska or points in both
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Alaske and Cansda, paragraph (5) is not relevant for the purpose
of this discussion. |

Federal regulatione specifically dealing with the |
class of air carriers exempted have been promulgated under sub-
section 1386(b)(4) of the Federal Act and have been entitlad
Classification and Exemption of Alrx Taxd Operators. (l4 c.r.a.'
294.1 et gseq.) 14 C.F.R. 295.1 provides that:

8 part estsblishes a classification of
air carriers known as 'alr taxi operators,'

Y exemptions to tn rom some of
the economic regulatory provisions of Title IV of
the Federal Aviation Act and specifies procedures
by which such air carriers may obtain authority

to conduct operations, and establishes rules
applicable to their operations in air transporta-
ticn in all Stetes, Territories and possessions of
the United States.” (Emphasis added.)

Additionally, footnote $#1 to 14 C.F.R, 298.1 specifias in part
that: |

“This Part does not provide excmption from the
safety rem provisions of the ACt wnlch are
adninistered by t sparcment of lransportation
through the Federal Aviation Administration, and air
taxl operators in the conduct of their operations
must observe all app b1 aty '

14 C.F.R, 298.2(f) defines “commuter air carrier” as follows:

“(f) ‘'Commuter air carrier' means an air taxi
operator which (1) perforws at least flve round
trips per week betwsen two or more points and
publishes flight schedules which specify the times,
days of the week and places between which they
are performed, or (2) transports mall by air under
a contract or contracts with the United States
Postal Service when the total amount of the
contract or contracts is estimated at the beginuing
of any reporting period (January 1 and July 1) to
be in excess of §20,000 over the next 12 months."
(Exphasis added.)
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Y"Alr taxi operator™ is defined in esection (b) of 14 C.F.R,
298.2 to mean:
Yk % % an alr carrier coming within the

g;agsggg?g?%on of ’'air taxi operators' establiahéd
Conaequently, qpbseccian 1386(b) (4) and Part 298 of the Federal
Regulations exempt qualifying air text éperators and commuter
air carriers from certain requirements to which other inter-
state air carriers ave subject. 14 C.P.R. 298.11 specifies
the extent of the exemption authority granted to qualifying air
taxi operators pursuant to 1386(b)(4) of the Act.

Kowever, as an initial matter and beforé detailing
the extent of the exemption authority which exists pursuant
to 1386(b)(4) and the regulations promulgated thereunder, it
is necessary to look at the preeiaq language of the subsection
1305(a) (1) Federal exemption provision which provides, in part,
that no State “shall enact or enforce an&-law, rule, regulation,
standaid, or other provision having the force and effect of law
relating to rates, routes, or services of any air carrier

having authority under subchapter IV of this chapter to provide

interstate air transportation”. (Emphasis added.) Subchapter

IV of the Federal Aviation Act relatees generally to Air Carrier
Economic Regulation and enconmpasses sections 1371 through 13389
of the Federal Act. The section 1386(b)(4) exemption, by its

own terms, exenmpts qualifying air carriers only from "the

requirements of subsection (a) of 1371 of this title, and of
such other sections of this chapter as may be prescribed in

regulations promulgated by the Board ¥ * *." (Fmphasis added.)
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bVespite the faet that exampted carriers are excused from obt&iﬁ}

ing a certificate umnder section 1371(a), they are not exempted,

either by statute or by regulation from all the requirements of -

subchapter IV of the Federal Act.

14 C.F.R. 298,11 which, as discussed akove, sets forth

the extent of tha air taxl operator exaemption, provides as

follows:

“Air tani operators are excupt from the ﬁolluwiqg
provisiona of Title IV of the Act:

(a) Subsection 401(a);

(b) Section 403; except that the requirements
of that section shall apply to: (1) Tariffs for
through rates, fares, and charges filed jointl
by air taxl operators with eir carriers or wit
forelgn air carriers subject to the tariff-filing
requirements of section 403 of the Act; and (2)
Tariffs required to be filed by air taxi operators
which embody the groviaiena»of the counterpart
to CAD Agreement 18900 as specified in Subpart G
cf this part;

(e} Subsection 404(a), except for the requirements
that alr taxi ogerators shall provide saie service,
souipnent, and fecllitlies in CORNection With air
transportation;: siall provide aceqguate service
incofar as that requires them tO comply With part
254 of this chapter; shall observe and enforce
Just and rﬁasenable,%otne TheaE, Larea, ane Charges,

AnG Just Anc reasouable classlrications, rules,
resulations, and practices as provided in tariffs
1led Jointly by elr taxl operstors wWith certificated _ .
alr carrlers or with foreizn sir carriers; and shall
establish just, reasonable, and equitable divisions
of such joint rates, feres, and charges as betweaen
air carriers participating therein which shall not
wanduly prefer or prejudice any of such participating
air carriers;

(4) Subsection 404(L), except that the require-
ments of that subsection shall agply to through
sexvice provided pursuant to tariffs filed jointly
by air taxi operators with alr carriers or with
foreigh air carriers;
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(e) Subsection 405(b);
(f) SBubsections4C7(b), (), and (d);

(g) Subsection 408(a); except thot no exemption
is granted hereby for any air taxi operator to enter
into any of the transactieons or relationships pro-
hibited by subsection 408(s) with any verson who
operates large sircraft for compensation or hire,
or who engages in alr transportation from whieh the
alr taxi oparator is axcluded by the limitations
iomosed by this vart; - '

HOTE: The above exemption is applicable to air
taxi operaticns only. It does not relieve othar -
persons subject to section 408(a) from the obligations
of that ssction with respect to any relationships
they may have with respect to air taxi operators,

For additional exeumptions from asgction 408(a) appli-
cable to air taxi operators, see Part 299 of the
Board's Hconouie Regulations,

(k) SBubsectlon 4(9(a); except that no exemption
is granted heraby for any air taxi operator to
enter into any of the relationships prohidbited by
subsection 409(a) with any person who operates
large aircraft for compensation or hire, or who
engages in air transportation from which the air
taxi operator 18 excluded by the limitations imposed
by this part; and o :

(1) Subssetion 412(a): Provided, That air tazi
operators shall not be relieved Irom filing with
the Board a true copy, or, if oral, a true and
complete memorandum of avery contract or agreement
(whether enforceable by preovisions of liqguidated
damages, penalties, bonds, or otherwise) affecting
air tramsportation, between any air taxl operator
and any person (excluding air carriers) who operates
large §ircraft for compemsation or hive." (Zwphasis
added. - :

Because exempted air taxi operators aré not excused from camplianéa
with subchapter 1V as a whole, they have soms authority under
subchapter 1V of the Act‘to provide interstate afir tranaportation
and cousequently thelr rsgulation has been pre-empted by the |
Federal suthority in accordance with subsection 1305(a)(l) of

the Federal Act.
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In addition, other factors indicate that a scheme of
Fedevral rvegulation of exempted air taxi oﬁerators doee axist.' wg
You will note that the exenption found in subsection 1336(%)(4)
is5 not an aebsolute sxemption, even though tha statute gzovidea
that certain specified providers of s&rvicea “shall be exempt”
fren the certification reQuiramantsvbf_subsection 1371(a) aﬁd;
fron other sections of the Act as prescribed in Board regula- ,:'
tiona. Thereafter, the statute providéﬁ that theose certain air
carriers shall be exempt from cevtification requirements of : ”
subsection 1371(a) ouly "if such aly carrier conforms to liability
insurance requiremente and such other reasonable regulations as
the Board sball from time to time adopt in the public intarest“.
Regulations concerning liébility insutance requirements are
found at 14 C.F.F. 2938.31 - 293.34. Alr taxi operators exemgted
under 14 C.F.R. 298,11 are not ilmsune from antitrust laws. (See,
16 C.F.R. 298,12.) The axemption from any provision of title IV
of the Act provided in 29%.11 may be of limited Juration, (sea,
14 C.F.R, 2986.13.) Iwvery air taxi operater, whather or not he
18 also a commuter air carvier, 1s required to regleter with
the Board within 30 days of commenca@euc of operation and re-
reglister every 2 years thercafter, (See, 14 C.F.R. 288,21 - |
293.23,) Commuter air carviers are required to file reports
with respect to such matters &6 points served, traffic carriﬁd'
and flight and rate schedyles, (See, 14 C.F.R, 298.60 - 298, 61 )

Consequently, oven assuming & carriet obtainus an
exemption umder 1336(b)(4), it does not appear that there is

an absence of jurisdictiom or lack of control by the Civil
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Aeronautics Board which would lead ome to infer that the
Federal authority is not exercising control over this aspect
of intarstate ailr transportationm. | |
Yoreover, prior to the addition of the specific pée*
emption provision at subsection 1305(&)(1) of the Federal Act
(added by P.L.95-5C4, §4a, Oct. 24, 1978, 92 Btat. 1708), the
Supreme Court of Nebraska in Pioneer Afrways, Inc. v. City éf

Kearney (1977), 256 N.Ww.2d 324, 328, held that any assertion of
jurisdietion by the State public aarviéa commaigeion over the intra-
state flights of certain interstate air tazl cpevrators, also in
this case “commuter air carriers” under 14 C.¥.R. 298.2, exempted
under 49 U.S5.C.A, § 1385 would be intrusion intc the field in
which Comgress has asserted jurisdiction. Although that casge
dealt with an aarlieg version of section 1336 prior to the 1978
addition of subsectién 1386 (b) (&) by Publiec Lav 95-504, § 31,
32, it appears that the apecific holding iu the case is pertinent.
Appellees in the Kearpey case contended that Congress had not |
pre-empted the field of regulation as to exempted air tesi
operators under the premise that there was a considerable
distinction between an air carrier oparating pursuant to a
certificate of public convenience and necessity and an alr
carrier operating ag an alr taxd operator under the exemption
provision. Appellees pointed out that a certified air carvier
nay only operate over routes and with conditions as determined

by the Board, while an exempted air taxi operator way gé in and
out of business at will. Thus, it was arpgued that Congress had
not pre-empted the field as to air tax!i operators and that the
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public service comalission could euter the field to the extent
of rogulating those portions of interstata flights originating
and terminating in Kebraska. However, the Court did'netAaceapt-;
the argument that by exempting ailr taxi 6perators from cercéinju..
requirements, Congress lateundsd to abéndon the field of reguiaa.
tion of air eperators. In rejecting the axgument. the Court,.
at page 327, stated that " ¥ ¥ * an exemption under Title 49
VU.8.€. section 1336 is at bLest a partiai gxemption with the
Board paintaining sufficlently stromg controls to menitor the
activicies of these groups”. The coutt reasoned that even
though the Civil Aeronautics Board granted alr taxi operators
an ezemption which covers many provislone of tﬁé chapter, such
an exemption must be specifically applied for, granted aud
renewad. The Court also poluted out that even with the exemption,
air taxl operaters are still sublect te various reporting
requirements and econcitic conditiens., Consequently, the
Nebraska Court refused to interpret the exemption proviesion as
an intention on the part of Congress to abanden the field of
air taxi regulation. Rather tha Couxt interpreted the @xﬂmptian
provision as in&icativ& of the intent that full regulation of |
these groups would work an undue burden. Accordingly. the
Court stated ou paga 3i7 that:

* % % % Such a determination does mot show that

Congress intended to abandon the f£ield but instead

shows an intention that such field should not be

fully regulated. Thus, it 1e clear that any

assertion of jurisdiction by the Cormission would

be an fantrusion imto a field L which Congress

kas ssserted jurisdiction,

ge & N b
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Therefore, the Court concluded that Congress had pre-empted the
field of interstate air aransporcation.ﬁtth‘reearé to routes |
and points to be served by commuter air carriers to the exalusion
of conflicting regulations by States. The specific pra-
amption provisicn of subsection 1303(3}(1), aa_diseuaa&d abo#e,f ’
makes Federal pre-emption in this ares even more apparent. o
You have inquired whetherx, 1£-tba Fedexal pre~emprion
provided in 1305(a) (1) does include those carriers exempted f:om"'
obtaining certification under 1371(a), the T1linois Aeronauties
Board nay establish safety requixamnnts and standards for flighe
¢rews and alreraft to be enforced by banniag the operations of
n~econplying air crews and equipment. As indicatad abhove,
subsection 1303(a)(1l) of the Act cleavly states that no Statev}
or political subdivision thereof "shall enact or ernforce any |
law, rule, regulation, standard, or other prevision having the
force and effect of law relating to rates, routes, or services}
of any air carxrier having authority under subchapter IV of this
chapter to rrovide interstate ailr transporteticen”., The broad.
texrms, “rates, routes, or services” would appesr to encornpass
safety requirements and standards for flisht crews and airctaft,.
Céﬁsaquently. it appears that the Illiﬁais Aaronautice Beard
may not so'regulat& the intrastate scrvices of a commuter

airline operating under 1386(b)(4).

Vexry truly yours,

HELRAL




