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Dear CGovernor Walker:

You have .

06 5 . Wm&f, et‘:.'
onstitution&l “certain anti-
gtutes, similar to Illirceis
visions on the subject,
ey apply to licensed phy-

culé greatly appreciate hav-
ing your opinion concerning the fore-
‘secable effects of this decision on
the law of this state, including,
-among other matters, advice on the

- following :

1) Should law enforcement officers
of the state cease to enforce Ill.
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Fev. tat., ch. 38, sec. 23~1 ~ 23~3
against licensed physicians?

2) 1Is the Goverror now under any con-
stitutional or other legal obligation
with the respect to possible apprlica-
tions for pardon by perscons previously
convicted under that statute who were
licensed physicians or women seecking
abortions from licensed physicians?

3) May law enforcement officers con-
tinue to enfeorce the statute againat
rergons other than licensed physicians
and women seeking abortions from 1li-
censed physiclians?

4) Is new legislatior necessary or
desirakle with respect to enforcement
of prohikitions against abortions by
persons other then licensed physicians?®

The Illinois statute on abortion as it stood in
the Illinois Criminal Code prior to the United States Su-
preme Court opinion read as follows:

*{a) & person commits abortion
when he uses any instrument, medicine,
drug or other substance whatevexr, with
the intent to procure a miscarriage
of any woman. It shall not be neces-
sary in order to commit abortion that
such woman be pregnant or, if preg-
nant, that a miscarriage be in fact
accomplished. A person convicted of
abortion shall be imprisoned in the
penitentiary from one to 10 years.

“(b) It shall be an affirmative
defense to abortiorn that the abortion
was performed by a physician licensed
to practice medicine and surgery in
all its branches and in a licensed
hospital or other licensed wmedical
facility because necessaxy for the
preservation of the woman's life.”
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“kny person who sells or distrib-
utes any drug, medicine, instrument
or other substance whatever which he
knews to be an abortifacient and which
ig in fact an abortifacient to or for
any person other than licensed physi-
cians shall be f£ined not to excsed
5500 or imprisoned in a penal insti-
tution other than the penitentiary not
to exceed 6 months, or koth,

“Any person who advertises, prints,
publishes, distributes or circulates
any communication through print, radio
or television media advocating, advising
or suggesting any act which would be
a violation of any Section in this Ar-
ticle, shall be fired not to exceed
£500 or imprisoned in a peral insti-
tution other than the penitentiary not
to exceed 6§ months, or both." I1l.

Rev. Stat. 1971, ch. 38, par. 23-1 ~
23-3

In the recent case of Pog v. Wade, 23 5. Ct. 705,
41 ©. 5. Law Week 4213 (U, S. Jan 22, 1973), articles of
the Texas Penal Code undexr constitutional attack provideds
"Article 1181. Abortion

“1f any person shall designedly
administer to a pregnant woman or know-
ingly procure to ke administered with
her consent any drug or medicine, or
shall use towards her any violence orx
reans vhatever externally or internally
applied, and thereby procurs an abor-
tion, he shall de confined in the peni-
tentiary not less than two nor more
than five years: if it be done without
her consgent, the punishment shall be
douhled. By ‘abortion’' is meant that
the life of the fetus or embryce shall
he destroyed in the woman’s womb or
that a premature birth thereof be¢ caused.
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*Art. 1192, Furnishing the means

“VWhoevexr furnishes the means for
procuring an ebortion knowing the pur-
pose intended is guilty as an accom~
rlice.

"Art. 1193, Attempt at abkortion

"If€ the means used ghall fail to
produce an abortion, tha offender is
nevertheless guilty of an attempt to
produce abortion, provided it be shown
that such means were calculated to
rroduce that result, and shall be fined
not less than one hundred nor more than
one thousand dollars.

"Art. 1194. IBurder in producing abor-
tion

“If the death of the mother is
occasioned by an abortion s¢ produced
or by an attempt to effect the same
it is murder.

"Art. 1196. By medical advice

“HNothing in this chapter applies
to an abortion procured or attempted
by medical advice for the purpese of
saving the life of the mother." Texas
Penal Code, arts. 1191 - 1196

The United States Supreme Court in Wade said:

"The Texas statutes that concern
us here are Arts. 11%1 - 1194 and 1196
of the State's Penal Code. These make
it a crime to ‘procure an ebortion,'
as therein defined, or to attempt one,
axcept with respect to ’an abortion
procured or attempted by medical ad-
vice for the purpose of saving the
life of the mother.' Similar statutes
are in existence in a majority of the
States.” ‘
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“hriz. Rev, Stat. 2nn. § 12-211
(1371): Conn. Pub. Act. Ho. 1 (May
1572 special session) (in 4 Conn. Leg.
Serv. €77 (1972)), and Conn. Gen. Stat.
Fev. €£€§ 53-20, 53-30 (1948) (or urnborn
child) ; Idaho Cecde § 1B-1505 (App.
to Supp. 1971): 1Ill. Rev, Stats, c. 38,
$§ 23-1 (1971): Ind. Code § 35-1-5E-17"
(1371 Iowa Code § 701.1 (1971)°
Imphasie supplied. pp. 4214 - 4215

Thus the Court clecarly eguates the Texas law with
that of Illirois.
The Court states succinctly in its ¥Wade holding
at p. 4229, 4] Law Week:
“To summarize and to repeat:

*l. A state criminal abortion
statute of the current Texas typre,
that excepts from criminality only a
1life saving procedure on hehalf of the
rother, without regard to pregnancy
stage and without recognition of the
other interests invelved, is violative
of the Due Process Clauvse of the Four-
teenth Amendment.

"(a) PFor the stage prior to ap-
proximately the end of the first tri-
mester, the abortion decision eand its
effectuation must ke left to the medi-
cal judgment of the pregnant weman's
attending physician.

“{h) For the stage subseguent
te approximately the end of the first
trimester, the State, in promoting its
interest in the health of the mother,
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may, if it chooses, regulete the abor-
tion procedure in ways that are rea-
sonably related to maternal health.

*{c) Tor the stage subsequant
to viability the State, in promcting
its interest in the potentiality of
human life, may, 4f it choeses, regu-
late, and even proscrike, abortion ex-
cept vhere it is necessary, in appro-
priste medicel judgment, for the
preservation of the life or hezlth cof
the mother.

*2. The Btate may define the term
‘physician,’ ag it has been employed
in the preceding numbkered paragraphs
cf this Part XI of this opinien, teo
mean only a physician currently 14-
censed by the State, ané may proscribe
ary abortion by a person who is not
a physician as so defined.

"In Doe v. Belton, post, proce-
durel requirements contaired in one
of the modern abortion statutes are
censidered. That opirnien and this
one, of course, are to he read to-

gether.

“this holding, we feel, is con-
gistent with the relative weights of
the respective interests involved, with
the lessons and example of medical and
legal history, with the lenity of the
common law, and with the demands of
the profound problems of the yresent
day. The decisicn leaves the State
free to place increasing restrictions
on abortior as the periocd cof pregnancy
lengthens, so long as those restric-
tionz are tallored to the recognized
state interests. The decision vindi-
cates the right of the physician to
admiprister wmedical treatment accord-
ing to his prcfessional judgment up
to the points where important state
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interests provide compelling justifications
for intervention. Up to those points the
abortion decision in all its aspects is in-
herently, and primmrily, a medical decieion,
and basic responsibility for it must rest
with the physician. If an individual prac-
titioner abuses the privilege of exercising
proper medical judgment, the usual remedies,
judicial and intra-professional, are avail-
able.

L

Our conclusion that Art, 1196 is unconstitu-
tional means, of course, that the Texas abor-
tion statutes, as a unit, must fall. The ex-
ception of Art. 1196 cannot be stricken se-~
parately, for then the State is left with a
statute proscribing all abortion procedures
no matter how medically urgent the case.”
(Emphasis supplied)

The procedural requirements of Doe v. Bolton, (41
Law Week 4233) referred to in Wade, insofar as they apply to
Illinois law, are set forth in the Criminal Code of Georgia,

ch. 26-12, as follows:

"26-1201. Criminal Abortion. Except as
otherwise provided in section 26-~1202, a per-~
son commits criminal abortion when he adminis-
ters any medicine, drug or other substance
vhatever to any woman or when he uses any
instrument or other means whatever upon any
woman with intent to produce a miscarriage

or abortion.
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26-1202. Exception. (a) Section 26~1201

shall not apply to am abortion performed by
a physician duly licensed to practice medi-
cine and surgery pursuant to Chapter 84-9

or 84-12 of the Code of Georgia of 1933, as
amended, based upon his best clinical judg-
ment that an abortion is necessery because:

(1) A continuation of the pregnancy

would endanger the life of the pregnant woman

ox would seriously and permanently injure her
health; or

2) ‘The fatuz would ve likely }
with a grave, permanent, and irremedisble
mental or sica ect; or

(3) ZThe pregnancy resulted from forcible
or statutory rape.

() No abortion is authorized or shall be
performed under this section unless each of
the following conditions is met;

{1) The pregnant woman requesting the
abortion certifies in writing under oath and
subject to the penalties of false swearing
to the physician who proposes to perform the
abortion that she is a bona £ide legal resi-
dent of the State of Georgia.

(2) The physician certifies that he be-
lieves the woman is a bona fide resident of
this State and that he hasz no information
vhich should lead him to believe othexwise.

(3) 3such physician‘'s judgment is reduced
to writing and concurred in by at least two
other physicians duly licensed to practice
medicine and surgery pursuant to Chapter 84-9
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of the Code of Georgia of 1933, as amended,
who certify in writing that based upon their
separate personal medical examinations of

the pregnant woman, the abortion is, in their
judgment, necessary because of one or more of

the reasons enumerated above.

(4) Such sbortion is performed in a hos-
pital licensed by the State Board of Health
and accredited by the Joint Commiseion on
Accreditation of Hospitals., * ¢ *" (Emphasis
supplied)

The emphasis in the foregoing guotation reflects the

sections found unconstitutional by the District Court.

The Court states, with regard to the medical facility

in section 26-1202(3)b(4):

“We hold that the JCAll accreditation re-
guirement does not withstand constitutional
scrutiny in the present context. It is a
requirement that simply is not ‘based on
differences that are reasonably related to
the purposes of the Act in which it is found.'
Morey v. Doud, 354 U,.S. 457, 465 (1957).

This is not to say that Georgia may not or
should not, from and after the end of the
first trimester, adopt standards for licensing
all facilities where abortions may be perform-
ed g0 long as those standards are legitimately
related to the objective the State seeks to
accomplish. The appellants contend that such
a relationship would be lacking even in a
lesser requirement that an abortion be per-
formed in a licensed hospital, as opposed to
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a facility, such as a clinic, that may be
required by the State to possess all the
staffing and services necessary to perform
an abortion safely (including those adequate
to handle sexious complications or other
emergency, Or arrangements with a nearby
hospital to provide such services). 2Appel-
lants and various amici have presented us
with a mass of dafia purporting to demonstrate
that some facilities other than hospitals are
entirely adequate to perform abortions if
they vossess these qualifications. The State,
on the other hand, has not presented persua-
give data to show that only hospitals meet its
acknowledged interest in insuring the quality
of the operation and the full protection of
the patient. We feel compelled to agree with
appellants that the State must show more
than it has in order to prove that only the
full resources of a licensed hospital, rather
than those of some other appropriately li-~
cenged institution, satisfy these health in-
terests. We hold that the hospital require-
nent of the Georgia law, because it fails to
exclude the first trimester of pregnancy, sce
Roe v. Wade, ante, p. --, is also invalid.
In 30 holding we naturally express no opinion
on the medical judgment involved in any parti-
cular case, that is, whether the patient's
situation is such that an abortion should be
performed in a hospital rather than in some
other facility."

p. 4238.

While the hospital accreditation is held to be too
strict, Bolton says that the State may define the term "physician,*

and may proscribe abortion by anyone who does not meet that

definition.
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Earlier response to your opinion request was not
 possible because several cases concerning the I1linois Abor—
tion Statute were in litigation in the United States Supreme

Court and in the Illinois Supreme Court.

The United States Supreme Court on February 26, 1973,

remanded Doe v. Scott, 321 F. Supp. 1385, to the United States

District Court, Northern District, Eastern Division, with

directions to enter an order not inconsistent with the findings

of Wade.

Théreaft&r.»on Marck 20, 1573, the Illinois Supreme

Court tendered its opinion in The People of the State of Illinois

v. Frey, et al., Docket Nos, 43729 and 43882, consolidated. The
Illinois court set forth a view completely consistent with
Wade, in finding the Illinois statute unconstitutional in toto.
The court stated, in part, beginning at page 1 of the Slip
Opinion:

"In Roe v. Wade, the court was concerned with

certain sections of the Texas Penal Code per-

taining to abortion. The court characterized

the Texas statutes as similaxr to those of numer-
oug States, including Illinois, U.S. ’




Honorkble Dan Walker - 12.

n. 2, 35 L. 8., 2d 147, 157 n.2, 93 S.Ct.
765, 709 n.2.

* % % %

The Texas statute (art. 1196) of primary con-
cern in Roe v. Wade read in part as follows:

‘Nothing in this chapter applies to an
abortion procured or attempted by medical
advice for the purpose of saving the life
of the mother.' Texas Penal Code, ch. 9,
title 15, art. 1196,

After comparing this provision to the afore-
mentioned guidelines, the court found that

the statute was overly broad and violative

of the due-process clause of the fourteenth
amendment because it unduly limited the legal
Justification for an abortion (saving the life
of the mother) and made no distinction as to
the stage of pregnancy when the abortion was
performed.

The court reasoned that the constitutional
deficiencies of article 1196 resulted in the
invalidity of the remaining Texas abortion
provisions. 'The exception of Art. 1196

cannot be sgtricken separately, for then the

State is left with a statute proscribing all
abortion procedures no matter how medicall

urgent the case.' ___ U.S. at ___ , 35 L,

Ed. 2d at 184, 93 8.Ct. at 733. (Emphasis supplied)

We note that in Roe v. Wade the court dis-
cerned no constitutional infirmities if the
State prohibited an abortion being performed
by a layman or in the State’s restricting
the term ‘physician’ to include only those
currently licensed as such by the State.
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In the present appeals the statute under
which the criminal proceedings were initiated
(X11. Rev., Stat. 1963, ch., 38, par, 23-1)
states:

' (a) Any person commits abortion when
he uses any instrument, medicine, drug
or other substance whatever, with the
intent to procure a miscarriage of any
woman. It shall not be necessary in
order to commit abortion that such woman
be pregnant or, if pregnant, that a mis-
carriage be in fact accomplished. A
person convicted of abortion shall be
imprisoned in the penitentiary from one
to 10 years,

(b) It shall be an affirmative defense
to aboxrtion that the abortion was per-
formed by a physician licensed to practice
medicine and surcery in all its brancheg
and in a licensed hospital or other 1li-
censed medical facility because necessary
for the preservation of the woman's life.®

Section 23~1(b) is substantially identical to
article 1196 of the Texas Penal Code for it
unduly restricts the legal justification for
an sbortion and completely fails to distinguish
when an abortion may be performed under the
guidelines established in Roe v. Wade.

We therefore hold that section 23-1(b) is
unconstituticnal. The statutory wprovision
which remains {Xll. Rev. Stat., 1963, ch, 38,
‘ iohibit the performance
of abortions by both phvsicians and laymen
without distinction and without regard to

medical necessity. This construction would
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be improper. e hold that section 23-1(a)
is uncongtitutional under the rationale of
Roe v. Wade.” (Emphasis supplied)

The time for Petition for Rehearing in the Frey case

has now passed.

Anything in the United States District Court opinion

in Scott to the contrary. the erstwhile Illinois Abortion Act

has been totally nullified by the Illinois Supreme Court, and
by the United States Supreme Court. Thus Illinois has at

| present no statute prohibiting or regulating abortions.
The angwers to your questions are, then, as follows:

Question l: Law enforcement oificers cannot enforce
the unconstitution:zi section 23~1 again:’ licensed physicians.
Secticn 23-2, selling and distributing abortifacienté, and 23-3
advertising abortions, fall under the United States Supreme
Court ruliﬁg that the entire Texas Act failed., If there is no
criminal abortion, thers is no crime in selling or distributing

abortifacients, or in advertising abortion,

Question 2: The answer to your cuestion 2 lies

purely in the realm of gubarnatorial discretion. Section 12,
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Article V of the Illinois Constitution of 1970 provides:

“The Governor may grant reprieves, commu-
tations and pardons, after conviction, for

all offenses on such terms as he thinks
proper. The manner of applying therefore

may be regulated by law." (Emphasis supplied)

Section 13, Article Vv, Illinois Constitution of 1870,
provided: |

"The Governor shall have power to grant re-

prieves, commutations and pardons, after

conviction, for all offenses, subject to

such regulations as may be provided in law

ralative to the manner of applying therefor.”

The 1970 provision, "on such terms as he thinks

proper"”, would seem even broader in its discretion than the

prior provision.

While section 4-8 of “"AN ACT in relation to parddns
and the commutations of gentences® (Ill. Rev. Stat., 1971,
ch. 104 1/2, pars. 6-10) places in the Parole and Pardon Board
certain administrative and investigative duties with regard
to pardons, and preecribes rules and forms for pardon appli-

cations an& procedures, it does not and cannot negate the
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exclusive discretionary authority given to the Governor to

pass upon applications for parden.

Both general law and Illinois law consistently have

held pardon to be a matter of grace, not right.
67 C.J.5., Pardong, sec. 6, states:

"The power of pardoning iz founded on consid-
erations of the public good, and ia to be
exgrcised cn the ground that the public wel-
fare, which is the legitimate object of all
punishment, will be as well promoted by a
suspension as by an executicn of the sentence.
It may also be used to the end that justice be
done by correcting injustice, as where after-
discovered facte convince the official or
board invested with the power that there was
no guilt or that other mistakes were made:
but, not being a judicial process, it is not
a corrective judicial process to remedy a
wrong. A pardon is granted, not as a matter
of right, but as a matter of grace hestowed
by the government through its duly authorized
officers or departmente. It is, however, not
a personal favor or a private act of grace
from the individual happening to possess power;
it is granted in the exercise of a public
function or as an act in the interest of the
public welfare., The exercise of the power
lies in the absolute and uncontrolled discre-~
tion of the officer in whom it is vested.”

I. L. P,, Pardons, sec. 2, states:
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"The power to pardon or parole rests with
the executive department of government, and
the judiciary has no right to usurp such
power.

* % % %
Under Article V, § 13, of the Constitution the
Governor of Illinois may pardon or commute
sentences of persons incarcerated in the State
penitentiary, but his only authority to inter-
fere with, control, modify, or annul any judg-
ment is derived from such constitutional pro-
vision, and he has no authority to change the
judgment of a Criminal Court from a conviction
for one crime to a conviction for a lesser of-
fense, The Governor's pardoning power extends
to both misdemeanors and felonies, but not to
civil offenses.

The CGovernor has no power to extend the bene-
fits of the Sentence and Parole Act to rergons
convicted of murder except as authorized by
the Act itself, but if an sct of the Governor
in the exercise of his constitutional author-
ity to commute a sentence is inconsistent with
the Sentence and Parole Act, then the Sentence
and Parole Act, as far as its enforcement would
impoge a limitation on the Governor's consti-
tutional power, must give way to the Consti-
tution.

The pardoning power is restricted to the Govers
nor and may not be delegated.
¥p. 111, 112,
I can therefore state that there iz no constitutional
or statutory obligation for you to act in any specified manner

with regard to possible applications for pardon by persons

previously convicted under the statutes here considered.
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However, the Illinois Supreme Court in the Frey case

stated, page 3, S51ip Opinion:

"The statute creating the offense is invalid

and a judgment entered thereon is erroneous

and void. (People v. Colline, 50 Iil. 2d 295;
People v. Hudson, 50 Ill. 2d 1l; People v.

Eigen, 357 Ill. 105.) * * w-

This statement by the court could well affect your

decision concerning pardon of persons convicted of the offense.

5till replying to Question 2, I would point cut that
women who seek abortions are ndt subject to prosecution. At
common law, they were considered vict}mm. not offenders, or
aideie and abettors. (1 Am. Jur., Abortion, sec. 11; 1 C.J.S.
Abortion, 861 et geg.). There is no provision in Illinois
statute or precedent in case law that holds criminally liable
a woman who seeks an abortion or submits to abortiom. Ill,

Rev, Stat., 1971, ch. 38, sec. 23-1 - 23-3.

Question 3; 1In the decisions in Wade, Bolton, and
Frey, the United States and Illinois Supxeme Courts have held
that the Texas and Illinois type abortion statutes fall in toto.

There is consequently no statute to enforce and no offender
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against whom action could be taken. either the person who per-
forms the abortion, or the woman who seeks an sbortion, the

latter as noted in my reply to Question 2.

In Question 4, you ask about the necessity and ad-
visability of legislation prohibiting abortions by persons other
than licensed physicians. Since the early 19th Century, regu-
lation of abortion for the protection of the woman has been
enacted and eaforced in the several states. It is, of course,
one of the functions of your office and of the General Assembly
to determine if such legislation is now necessary and desirable
in Illinois. You may request legislation as you deem it proper.
If it is the consensus of the General Assembly that there should
be state regulation in this area, it can certainly proceed to
enact such regulation. Indeed, in Wade the United States Sup-
reme Court set forth guidelines for appropriate legislation:

"With réspect to the State's important and

legitimate interest in the health of the

mother, the ’'compelling’ point, in the light

of present medical knowledge, is at approxi-

mately the end of the first trimester. This

is o because of the now established medical

fact, referred to abowve at p. 34, that until
the end of the first trimester mortality in
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abortion is less than mortality in noxmal
childbirth., It follows that, from and after
this point, a State may regulate the abortion
procedure to the extent that the regulaticn
reasonably relates to the preservation and
protection of maternal health. Examples of
permissible state regulation in this area
are reguirements as to the qualifications

of the person who is to perform the abortion;
as to the licensure of that person; as to
the facility in which the procedure is to

be performed, that is, whether it must be a
hospital or may be a clinic or some other
place of less~-than-hospital status; as to
the licensing of the facility; and the like.

This means, on the other hand., that, for the
period of pregnancy prior to this ‘compelling’
point, the attending physieian, in consultation
with his patient, is free t¢ deterxrmine, with-
out regulation by the &tate, that in his medi-
cal judgment the patient’s pregnancy should

be terminated. 1If that decision is reached,
the judgment may be effectuated by an abortion
free of interference by the State.

With respect to the State's important and legi-
timate interest in potential life, the ‘com-
pelling' point is at viability. This so be-
cause the fetus then presumably has the capa-~
bility of meaningful life outside the mother's
womb. Stave regulation protective of fetal
life after viability thus has bkoth logical

and piological justifications. If the State
is interested in protecting fetal life after
viability, it may go so far as to proscribe
abortion during that pericd except when it is
necessary to preserve the life or health of
the mother.
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Measured against these standards, Art. 1196
of the Tuxas Penal Code, in restricting legal
aboxrtions to those ‘procured or attempted by
medical advice for the purpose of saving the
life of the mother,' sweeps too broadly. The
statute makes no distinction between abortions
performed early in pregnancy and those per-
formed later, and it limits to & single reason,
'‘saving’ the mother's life, the legal justifi-
cation for the procedure. The statute, there-
fore, canmnot survive the constitutional attack
made upon it here."

Pp. 4228, 4229,

I trust that this opinion will be of assistance to

you.

Very truly yours,

ATTORNEY GENERAL




