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FREEDOM OF INFORMATION ACT:
Records Directly Related to Providing
Medical Care to Inmates in Possession

of Third Party Contracted to Provide
Medical Care to Inmates are Public Records
of Illinois Department of Corrections

Mr. Roshan Abraham
121 Oakwood Drive
Syosset, New York 11791

Mr. Joel M. Diers

Freedom of Information Office

Illinois Department of Corrections

1301 Concordia Court, P.O. Box 19277
Springfield, Illinois 62794-9277

Dear Mr. Abraham and Mr. Diers:

This binding opinion is issued pursuant to section 9.5(f) of the Freedom of
Information Act (FOIA) (5 ILCS 140/9.5(f) (West 2018)). For the reasons discussed below, this
office concludes that the Illinois Department of Corrections (IDOC) violated the requirements of
FOIA by improperly denying Mr. Roshan Abraham's FOIA request for copies of certain -
aggregate data on head injuries incurred by inmates in IDOC custody during an indicated period
of time and policies for evaluating certain injuries of IDOC inmates and IDOC employees
incurred within the correctional facilities.

. 500 South Sccond Street, Springﬁcld, Illinois 62701 ® (217) 782-1090 « "I"TY: (877) 844-5461 » Fax: (217) 782-7046
100 West Randolph Street, Chicago, Tllinois 60601 (312) 814-3000 © 'T'T'Y: (800) 964-3013 « Fax: (312) 814-3806 -
601 South University Ave., Carbondale, 1L 62901 ¢ (618) 529-6400 = "1"'Y: (877) 675-9339  IFax (618) 529-6416 « CRABED -




Mr. Roshan Abraham
Mr. Joel M. Diers

July 27, 2020
Page2

BACKGROUND
On March 15, 2020, Mr. Abraham submitted a FOIA request to IDOC seeking:

access to and a copy of aggregate data on head injuries incurred
since 2015 by inmates while in Illinois Department Corrections
custody, including time and place of injury, type or severity of
injury and cause of injury. We are also requesting records
reflecting the Department's policies, since 2015, regarding

‘evaluating concussions or traumatic brain injury for inmates and

correctional officers or other employees when these injuries
happen within correctional facilities.!"]

On March 23 2020, IDOC responded that it did "not malntam Or possess

aggregate data" or "the requested policies."? With respect to whether its healthcare vendor,
Wexford Health Sources, Inc. (Wexford) may have responsive records IDOC stated:

[w]hen requesting such policies from [Wexford], IDOC has been
told the requested policies and procedures, to the exterit they exist
and/or are otherwise reasonably described by the requestor, are
consistent with Judge Schmidt's November 14, 2017 ruling
granting Wexford's motion for summary judgment in Serio v.
IDOC, 2015-MR-683,P%! confidential and proprietary business
documents exempt from disclosure pursuant to the Freedom of
Information Act's trade secret exemption, 5 ILCS 140/7(g) [sic].[*

IDOC further asserted that "[a]s Judge Schm1dt observed, Wexford Health Sources deems and

consistently designates such policies and procedures confidential and proprietary information not

'Public Records Request from Roshan Abraham to Lisa Weltekamp, Illinois Department of

Corrections (March 15, 2020).

“Letter from Lisa Weitekamp, Freedom of Information Off icer, Illinois Department of Correctlons

to Roshan Abraham (March 23, 2020).

3Serio v. lllinois Department of Corrections, Docket No. 2015- MR 000683 (Circuit Court,

Sangamon County) was an unrelated lawsuit granting Intervenor-Wexford summary judgment on a claim that
documents requested from IDOC under FOIA were exempt as trade secrets under section 7(g) of FOIA

4Letter from Lisa Wextekamp, Freedom of Information Officer, Illinois Department of Corrections,

to Roshan Abraham (March 23, 2020), at 1.
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subject to FOIA, as is permitted under the contract with IDOC/[Illinois Department of-
Healthcare and Family Services]/[Wexford].">¢ IDOC's response did not address whether
Wexford might possess records contammg data concerning head injuries. :

In an e-mail transmitted on Sunday, April 12, 2020, Mr. Abraham submitted a
Request for Review contesting the denial of the records responsive to his FOIA request.” He
argued that the responsive records in the possession of Wexford are public records subject to
disclosure by IDOC pursuant to section 7(2) of FOIA (5 ILCS 140/7(2) (West 2018), as amended
by Public Acts 101-434, effective January 1, 2020; 101-452, effective January 1, 2020; 101-455,
effective August 23, 2019).8 He also argued that IDOC had not met its burden of demonstrating
competitive harm under the section 7(1)(g) exemption (5 ILCS 140/7(1)(g) (West 2018), as
amended by Public Acts 101-434, effective January 1, 2020; 101-452, effective January 1, 2020;
101-455; effective August 23, 2019), citing City of Chicago v. Janssen Pharmaceuticals, Inc.,
2017 IL App (1st) 150870, 78 N.E.3d 446 (2017).° Further, Mr. Abraham argued that in' Rushton
v. Department of Corrections, 2019 IL 124552,  N.E.3d __ (2019), the Illinois Supreme Court
"affirmed that records held in Wexford's possession relating to the medical care of inmates are.
public documents subject to production under FOIA."!?

On April 15, 2020, the Public Access Bureau sent a copy of the Request for
Review to IDOC. The Public Access Bureau also sent IDOC a letter requesting unredacted
copies of all of the responsive records "whether they are in IDOC's direct possession or must be
obtained from Wexford" for this office's confidential review and "a detailed written explanation
of the legal and factual bases for IDOC's response to the request." The letter also asked IDOC to
describe any communications with Wexford about these particular records and to spec1fy how
each element of section 7(1)(g) apphes nil

SLetter from Lisa Weitekamp, Freedom of Information Officer, lllinois Department of Corrections,
to Roshan Abraham (March 23, 2020).

SIDOC later conﬁrmed that it did not have a copy of the referenced order. E-mail from Joel M.
Diers to Joshua Jones (May 6, 2020).

’E-mail from Roshan Abraham to Sarah Pratt (April 12, 2020).
8E-ma.il from .Roshan Abraham to Sarah Pratt (April 12, 2020).
°E-mail from Roshan Abraham to Sarah Pratt (April 12, 2020).
9E-mail from Roshan Abraham to Sarah Pratt (April 12, 2020).

"Letter from Joshua M. Jones, Deputy Bureau Chief, Public Access Bureau, Office of the
Attorney General, to Lisa Weitekamp, Freedom of Information Officer, Illinois Department of Corrections (April
15, 2020), at 2.
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On April 21, 2020 IDOC provided a written answer but did not provide copies of
records for this office to review.!? On that same date, this office forwarded a copy of IDOC's
answer to Mr. Abraham and notlﬁed him of his opportunity to reply '3 On April 30, 2020, Mr.
Abraham submitted a reply.'

On June 8, 2020, this office asked IDOC whether it had sought records from
Wexford in response to the particular FOIA request at issue in this matter or had relied on
Wexford's past refusals to provide records to IDOC in denymg Mr. Abraham's FOIA request. 15
Later that same day, IDOC replied that it "relied upon previous rejections from Wexford to
provide [IDOC] with policies" when responding in this matter. '

On June 10, 2020, the Public Access Bureau properly extended the time within |
which to issue a binding opinion by 30 business days, to July 27, 2020, pursuant to sectlon 9.5(%)
of FOIA."

ANALYSIS

Section 1 of FOIA (5 ILCS 140/1 (West 2018)) declares that it is "the pubhc
policy of the State of Illinois that all persons are entitled to full and complete information
regarding the affairs of government and the official acts and policies of those who represent them
as public officials and public employees consistent with the terms of this Act." Under FOIA,
"[a]ll records in the custody or possession of a public body are presumed to be open to inspection
or copymg Any public body that asserts that a record is exempt from disclosure has the burden
of proving by clear and convincing evidence that it is exempt." 5 ILCS 140/1.2 (West 2018).
Bare assertions w1thout a detalled rationale do not satisfy a pubhc body s burden of explaining

12Letter from Joel M. Diers, Freedom of Information Office, Illinois Department of Correctlons to
Josh Jones, Office of the Illinois Attorney General (April 21, 2020).

3Letter from Joshua M. Jones, Deputy Bureau Chief, Public Access Bureau, Office of the
Attomey General, to Roshan Abraham (April 21, 2020).

“E-mail from Roshan Abraham to [Joshua)] Jones (April 30 2020)

'SE-mail from Sarah L. Pratt, Public Access Counselor, to Lisa Weitekamp, Joel M. Diers, and
Joshua Jones (June 8, 2020)

16E-m.aul from Joel M. Diers to Sarah Pratt, Lisa Weitekamp, and Joshua Jones (June 8, 2020).
""Letter from Josh Jones, Deputy Bureau Chief, Public Access Bureau, Office of the Attorney

General, to Roshan Abraham and Joel M. Diers, Freedom of Information Office, Illinois Department of Corrections
(June 10, 2020).
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how exemptions are applicable. Rockford Police Benevolent and Protective Ass'n v. Morrissey,
398 Ill. App. 3d 145, 150-51 (2d Dist. 2010).

Possession of Responsive Records

IDOC and Wexford have entered into a contract under the terms of which
Wexford has agreed to provide "medical, dental, vision, pharmaceutical and mental health
services for offenders at specified state correctional centers."!® The contract states that
"[c]onfidential [r]eports, proprietary financial information (such as salaries, subcontractor fees,
etc.), medical and mental health manuals, guidelines, policies and procedures, * * * as well as -
other knowledge and expertise based work product employed to provide care in Illinois pursuant
to the contract shall be treated [as] [c]onfidential [i]nformation and [is] not subject to FOIA
disclosure, if exempt under FOIA." ' (Emphasis added.) The contract also expressly provides
that "[t]he state retains the right to make the final determination with respect to FOIA
disclosures[.]" IDOC is to submit "FOIA requests to Wexford Health for review, comment, and
Justification of any requests to deny."?® The contract notes, however, that "[a] request for
conﬁdglntial treatment [by Wexford] will not supersede [IDOC's] legal obligations under"
FOIA. '

Section 7(2) of FOIA addresses records held by a party with whom a public body
has contracted to provide a governmental function on behalf of the public body and provides:

A public record that is not in the possession of a public
body but is in the possession of a party with whom the agency has
contracted to perform a governmental function on behalf of the
public body, and that directly relates to the governmental function
and is not otherwise exempt under this Act, shall be considered a
public record of the public body, for purposes of this Act.

18Renewal to contract for the purpose of providing health care to prison inmates, Wexford Health
Sources, Inc. and Illinois Department of Corrections, §1, April 30, 2018. :

""Renewal to contract for the purpose of providing health care to prison inmates, Wexford Health
Sources, Inc. and Illinois Department of Corrections, §2.2.4.16(k), April 30, 2018. _

2Renewal to contract for the purpose of providing health care to prison inmates; Wexford Health
Sources, Inc. and Illinois Department of Corrections, §2.2.4.16(k), April 30, 2018.

2IContract for the purpose of providing health care to prison inmates, Wexford Health Sources,
Inc., Illinois Department of Healthcare and Family Services, and lllinois Department of Corrections, §4.6, May 9,
2011 (as renewed on April 30, 2018). :
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"[S]ection 7(2) ensures that governrhental entities must not be permitted to avoid their disclosure
obligations by contractually delegating their responsibility to a private entity." Better
Government Ass'n v. lllinois High School Ass'n, 2017 IL 121 124, 962, 89 N.E.3d 376, 390
(2017). - ' '

In Estelle v. Gamble, 429 U.S. 97, 103, 97 S. Ct. 285, 290 (1976), the United
States Supreme Court held that the government has an "obligation to provide medical care for
those whom it is punishing by incarceration." Likéwis_e, in Rushton, the lllinois Supreme Court
noted that "Illinois has both a constitutional and a statutory duty to provide medical care to
inmates[,]" and that IDOC "has contracted with Wexford to perform this governmental function
on its behalf." Rushton,2019 IL 124552, 924,  N.E.3d at . The Court recognized that in
seeking to prevent disclosure of a settlement agreement concerning Wexford's alleged inadequate
medical care for an inmate, "Wexford's position is that the [IDOC] can avoid" its duty of
disclosure under FOIA "by delegating its governmental function to a private entity—precisely
the situation section 7(2) was intended to prevent." Rushton, 2019 IL 124552, 932, _ N.E.3d at
__. The Court concluded that the settlement agreement directly related to the governmental
function Wexford was performing for IDOC of providing medical care to inmates, and therefore
was subject to disclosure by IDOC pursuant to FOIA. Rushton, 2019 IL 124552, 9931, 41,
N.E3dat__. Thus, it is clear that records in Wexford's possession that directly relate to its
provision of medical care to IDOC inmates on behalf of IDOC are public records subject to
disclosure under FOIA.

In its response to this office, IDOC restated its March 23, 2020, response to Mr.
Abraham's request, but added that it "has been unable to access the responsive records for review
to either disseminate or provide an applicable exemption[,]" "has no mechanism with which to
procure these policies[,]" and "is unable to provide any further information regarding these
records."? Section 4.7 of IDOC's contract with Wexford, however, provides that Wexford
"assigns to the State all right, title, and interest in and to" work performed or supplies created by
Wexford under the contract.?> Under this provision, Wexford "waives any and all claims" to
these materials, which include "written documents or data, [and] goods or deliverables of any
kind[.]">* This contract provision appears to encompass some, if not all, records in the physical

22 etter from Joel M. Diers, Freedom of Information Office, Illinois Department of Corrections, to
Josh Jones, Office of the Ilinois Attorney General (April 21, 2020), at [2]. :

BContract for the purpose of providing health care to prison inmates, Wexford Health Sources,
Inc., Illinois Department of Healthcare.and Family Services, and Illinois Department of Corrections, §4.7, May 9,
2011 (as renewed on April 30, 2018). :

A *Contract for the purposé of providing health care to prison inmates, Wexford Health Sources,
Inc., Illinois Department of Healthcare and Family Services, and Illinois Department of Corrections, §4.7, May 9,
2011 (as renewed on April 30, 2018).
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custody of Wexford which are responsive to the request. There is no indication, however, that
IDOC has sought to enforce its rights to access the records and determine whether they are
subject to disclosure under FOIA, as it is entitled to under the contract. Indeed, in this instance,
IDOC has acknowledged that it did not transmit Mr. Abraham's FOIA request to Wexford or
inquire whether Wexford has aggregate data or p011c1es concerning head injuries that would be .
responsive to this specific FOIA request :

Although IDOC's response to this office addressed responsive p011c1es in the
possession of Wexford, IDOC did not address whether Wexford possesses responsive data
related to inmate head i 1n]urles IDOC merely stated that it had verified that "IDOC does not
compile data regarding injuries such as these other than what may be maintained in each
individual medical file."?> In any event, it is undisputed that both types of records Mr. Abraham
requested directly relate to the governmental function of providing medical care to inmates. As
the Court explained in Rushton, the direct relation requirement "helps to ensure that parties are
only able to access records of private contractors that are truly related to its exercise of a
governmental function and not those records that are only incidentally or tangentially related to-
the contract with the government. " Rushton, 2019 IL 124552, 929, _ N.E3dat__

Even more clearly than the settlement agreement at issue in Rushton, any records
in the possession of Wexford reﬂectmg aggregate data on inmate head injuries since 2015, and
any policies for evaluating concussions or traumatic brain injuries for inmates since 2015, directly
relate to the governmental function of providing medical care to inmates. Therefore, even if
IDOC does not have physical custody of the records responsive to Mr. Abraham's request, records
concerning those matters in the possession of Wexford are considered IDOC's public records
under section 7(2) of FOIA. Accordingly, IDOC has the duty to request the information from
Wexford, and, to the extent that Wexford possesses responsive information, to provide Mr.
Abraham with copies thereof, unless the records are otherwise exempt from disclosure.

Section 7(1)(g) of FOIA

Section 7(1)(g) of F OIA exempts from dlsclosure commercial or ﬁnanc1al
information in certain qualifying c1rcumstances and provides:

Trade secrets and commercial or financial information
obtained from a person or business where the trade secrets or
commercial or financial information are furnished under a claim
that they are proprietary, privileged or confidential, and that

SLetter from Joel M. Diers, Freedom of Informatlon Office, Illinois Department of Correctlons
to Josh Jones, Office of the Illinois Attomey General (April 21, 2020), at [1]
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disclosure of the trade secrets or commercial or financial
information would cause competitive harm to the person or
business, and only insofar as the claim directly applies to the
records requested. : '

In order to be exempt from disclosure under section 7(1)(g):

[T]he document must contain (1) a trade secret, commercial, or
financial information, (2) that was obtained from a person or
business where the trade secrets or commercial or financial
information are furnished under a claim that they are either (a)

_proprietary, (b) privileged, or (c) confidential, and (3) that
disclosure of the trade secrets or commercial or financial
information would cause competitive harm to the person or
business. (Emphasis in original.) Janssen, 2017 IL App (1st)
150870, 927, 78 N.E.3d at 455.

Demonstrating competitive harm requires a showing "'by specific factual or evidentiary
material that: (1) the person or entity from which information was obtained actually faces
competition; and (2) substantial harm to a competitive position would likely result from
disclosure of the information in the agency's records." (Emphasis added.) Cooper v. Dep't of
the Lottery, 266 111. App. 3d 1007, 1013 (1st Dist. 1994) (quoting Calhoun v. Lyng, 864 F.2d 34,
36 (5th Cir. 1988)). ‘ ‘

As noted above, IDOC's response to this office simply restated its March 23,
2020, response to Mr. Abraham's request that "the requested policies and procedures * * * are *
* * confidential and proprietary business documents exempt from disclosure" pursuant to FOIA
and added that it "has been unable to access the responsive records for review to either
disseminate or provide an applicable exemption[,]" and "is unable to provide any further
information regarding these records."2 ‘

Although Wexford may claim that the responsive records are confidential, IDOC
did not set forth any facts indicating that the responsive records constitute "a trade secret,
commercial, or financial information" within the meaning of section 7(1)(g), nor did it set forth
any specific factual or evidentiary material indicating that disclosure of the records would cause
competitive harm. IDOC's reference to the circuit court order in Serio, which IDOC admitted
that it had not reviewed, is plainly insufficient to demonstrate that the records Mr. Abraham

L etter from Joel M. Diers, Freedom of Information Office, Illinois Department of Corrections, to
Josh Jones, Office of the Illinois Attorney General (April 21, 2020), at [2]. :
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requested are exempt from disclosure under section 7(1)(g). See Delgado v. Board of Election
Commissioners, 224 111. 2d 481, 488 (2007) ("Under Illinois law, the decisions of circuit courts
have no precedential value[.]"). Therefore, IDOC did not sustain its burden of proving by clear
and convincing evidence that any responsive records in the physical custody of Wexford are
exempt from disclosure pursuant to section 7(1)(g) of FOIA.

FINDINGS AND CONCLUSIONS

After full examination and giving due consideration to the information submitted,
the Public Access Counselor's review, and the applicable law, the Attorney General finds that:

1) On March 15, 2020, Mr. Roshan Abraham submitted a FOIA request to IDOC
seeking copies of aggregate data on head injuries incurred by inmates since 2015 while.in IDOC
custody, and records reflecting IDOC's policies since 2015 regarding evaluating inmates and
IDOC employees for concussions or traumatic brain injuries that occur within prisons.

2) On March 23, 2020, IDOC responded that it did not possess the requested
aggregate data or policies. IDOC stated that when requesting such policies from Wexford, its
healthcare vendor, Wexford has responded that the policies were exempt from disclosure under.
section 7(1)(g) of FOIA and the circuit court's ruling in Serio v. IDOC.

3) In an e-mail transmitted after business hours on April 12, 2020, and received
by the Public Access Bureau on April 13, 2020, Mr. Abraham submitted a Request for Review
contesting IDOC's denial of records responsive to his FOIA request in the possession of -
Wexford. The Request for Review was timely filed and otherwise complies with the
requirements of section 9.5(a) of FOIA (5 ILCS 140/9.5(a) (West 2018)).

, 4) On April 15, 2020, the Public Access Bureau forwarded a copy of Mr.
Abraham's Request for Review to IDOC and asked it to provide unredacted copies of the
responsive records, whether in IDOC's possession or in the possession of Wexford, for this
office's confidential review, and a detailed written explanation of the legal and factual bases for
IDOC's response to the request, describing any communications with Wexford about the
requested records and specifying how each element of section 7(1)(g) applies.

5) On April 21, 2020, this office received a written answer from IDOC but did
not receive copies of the requested records. -

6) On that same date, the Public Access Bureau forwarded to Mr. Abraham a
copy of IDOC's answer and notified him of his opportunity to reply. On April 30 2020, Mr.
Abraham submitted a reply to IDOC's answer.
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7 On June 10, 2020, the Public Access Bureau extended the time - within which
to issue a binding opinion by 30 business days, to July 27, 2020, pursuant to section 9.5(f) of
FOIA. Therefore, the Attomey General may properly issue a binding opinion with respect to this
matter.

8) Section 7(2) of FOIA prov1des that "[a] public record that is not in the
possess1on of a public body but is in the possession of a party with whom the agency has’ _
contracted to perform a governmental function on behalf of the public body, and that directly
relates to the governmental function and is not otherwise exempt under this Act, shall be
considered a public record of the public body, for purposes of this Act." IDOC has contracted
with Wexford to perform the governmental function of providing medical care to inmates on its
behalf. Because the data and policies Mr. Abraham requested directly relate to that
governmental function, any such records in the possession of Wexford are public records of
IDOC for purposes of FOIA. '

. 9) Section 7(1)(g) of FOIA exempts from inspection and copying [t]rade secrets
and commercial or financial information obtained from a person or business where the trade
secrets or commercial or financial information are furnished under a claim that they are
proprietary, privileged or confidential, and that disclosure of the trade secrets or commercial or
financial information would cause competitive harm to the person or business, and only insofar
as the claim directly applies to the records requested.” IDOC demonstrated neither that the
requested records qualify as trade secrets, or commercial or financial information, within the
scope of section 7(1)(g), nor that disclosure would cause competitive harm. Accordingly, IDOC
did not prove by clear and convincing evidence that the responsive records are exempt from
disclosure under section 7(1)(g)..

_ Therefore, it is the opinion of the Attorney General that IDOC violated the
requirements of FOIA by denying records responsive to Mr. Abraham's Freedom of Information
Act request which are in the possession of Wexford. Accordingly, IDOC is hereby directed to -
take immediate and appropriate action to comply with this opinion by obtaining from Wexford
and providing to Mr. Abraham copies of any data and policies responsive to his March 15, 2020,
FOIA request.

This opinion shall be considered a final decision of an administrative agency for
the purposes of administrative review under the Administrative Review Law. 735 ILCS 5/3-101
et seq. (West 2018). An aggrieved party may obtain judicial review of the decision by filing a
complaint for administrative review with the Circuit Court of Cook or Sangamon County within
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35 days of the date of this decision naming the Attorney General of Illinois and Mr. Roshan
Abraham as defendants See 5 ILCS 140/11.5 (West 2018). -

Very truly yours,

KWAME RAOUL
ATTORNEY GENERAL

By W@ %ﬂfo@%\,

Brent D. Stratton
Chief Deputy Attorney General




CERTIFICATE OF SERVICE

Sarah L. Pratt, Public Access Counselor, hereby certifies that she has served a

copy of the foregoing Binding Opinion (Public Access Opinion 20-006) upon:

Mr. Roshan Abraham

121 Oakwood Drive
Syosset, New York 11791
roshan.abraham@gmail.com

Mr. Joel M. Diers

Freedom of Information Office ,
Illinois Department of Corrections

131 Concordia Court, P.O. Box 19277
Springfield, Illinois 62794- 9277
Joel.Diers@illinois.gov

by causing a true copy thereof to be sent electroniéally to the addresses as listed above and by

causing to be mailed a true copy thereof in correctly addressed, prepaid envelopes to be

deposited in the United States mail at Springfield, Illinois on July 27, 2020.

SARAH L. PRATT

Public Access Counselor
Office of the Attorney General
500 South Second Street
Springfield, Illinois 62701
(217) 557-0548
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SARAH L. PRATT
Public Access Counselor




