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IDENTITY AND INTEREST OF AMICI STATES

The States of Illinois, California, Colorado, Connecticut, Delaware,
the District of Columbia, Hawai‘l, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Nevada, New Jersey, New Mexico, New York,
North Carolina, Oregon, Pennsylvania, Rhode Island, Vermont, and
Washington (“amici States”) submit this brief in support of Defendants-
Appellees pursuant to Federal Rule of Appellate Procedure 29(a)(2) and
Ninth Circuit Rule 29-2(a).

Amici States have an interest in the public welfare, which
includes promoting fair wages and protecting the financial security and
well-being of their residents. The presidential and agency actions at
issue in this case advance this interest by requiring that certain federal
contracts include a clause setting a minimum hourly wage for
employees working on or in connection with the contract. In April 2021,
President Biden exercised his authority under the Federal Property and
Administrative Services Act (“FPASA”), 40 U.S.C. § 101 et seq., to issue
an executive order increasing the minimum wage for employees of
federal contractors from $10.10 per hour—a rate established in 2014 via

executive order and follow-on rulemaking—to $15.00 per hour. See
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Exec. Order No. 14,026, Increasing the Minimum Wage for Federal
Contractors, 86 Fed. Reg. 22,835 (April 27, 2021).! Consistent with the
executive order, in November 2021, the U.S. Department of Labor
promulgated a final rule implementing the order. 86 Fed. Reg. 67,126
(Nov. 24, 2021). Since this rule took effect in 2022, it has benefited
hundreds of thousands of workers across the Nation. Id. at 67,194.
Plaintiffs—several States acting in their capacities as federal
contractors—challenged the rule and order on the grounds that, among
other things, they exceeded the Executive’s authority under FPASA and
are arbitrary and capricious under the Administrative Procedure Act.
Op. 9.2 The district court rejected those challenges, but a divided panel
of this court reversed. Op. 32. As the United States explains, Pet. 2,
the panel opinion directly conflicts with the Tenth Circuit’s opinion in

another challenge to the same rule and order, Bradford v. U.S. Dep’t of

1 Executive Order 14,026 specified that the minimum hourly wage will
increase annually to track the Consumer Price Index. As of January 1,
2025, the minimum hourly wage will be $17.75. See Minimum Wage for
Federal Contracts Covered by Executive Order 14026, Notice of Rate
Change in Effect as of January 1, 2025, 89 Fed. Reg. 79644 (Sept. 30,
2024).

2 All citations to “Op. __” refer to the panel’s November 5, 2024 opinion
in this case.
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Labor, 101 F.4th 707 (10th Cir. 2024), and thus warrants rehearing en
banc under Federal Rule of Appellate Procedure 40(b)(2)(C). Amici
States write separately to emphasize that rehearing is also warranted
under Rule 40(b)(2)(D) because this case involves issues of “exceptional
importance.” The panel opinion threatens the economic interests of
hundreds of thousands of workers across the United States, including
workers in many amici States. Indeed, the impact of the panel opinion
could be far-reaching, given the panel’s choice to “vacate the rule under
the APA,” Op. 32, rather than merely enjoin it as to the plaintiff States
in their contractor capacity. Amici States thus urge this Court to grant

rehearing en banc.

ARGUMENT
The Case Should Be Reheard En Banc.

Amici States agree with the United States that en banc review is
appropriate in this case, given the importance of the rule and the order
and the potential impact of the case on workers across the Nation. As
the Department explained in promulgating the rule, an extensive body
of research shows that minimum wage requirements like the one set out

in the rule benefit both workers and the economy as a whole. That
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conclusion is bolstered by amici States’ own experiences implementing
similar policies for contracts awarded at the state and local level. The
panel opinion vacating the federal rule jeopardizes those benefits,
exposing hundreds of thousands of workers employed by federal
contractors to pay cuts and depriving local communities of the positive
externalities that accompany higher wages. For that reason, this case
involves an issue of “exceptional importance” and the Court should
grant rehearing en banc. Fed. R. App. P. 40(b)(2)(D).

1. To begin, numerous studies and reports, including those
relied on by the Department, have shown that by paying employees
higher wages, employers improve the morale, productivity, and
performance of employees; reduce turnover; and are able to attract
higher quality workers. 86 Fed. Reg. at 67,212-14. These benefits, in
turn, lead to improved services and better consumer experiences. Id.
These findings are well-documented: Improvements in worker
efficiency, recruitment, and retention have been found across many

different sectors, including air travel, policing, retail, manufacturing,



Case: 23-15179, 12/23/2024, 1D: 12917608, DktEntry: 79, Page 9 of 21

and construction.? These significant benefits are jeopardized by the
panel’s opinion concluding that the Executive exceeded its authority
under FPASA, and that the Department acted arbitrarily and
capriciously, in promulgating the rule and order. Op. 11-25, 27-32.

The government’s choice to require certain federal contractors to
be paid a higher minimum wage is amply supported by the literature on
minimum wage increases and has yielded significant benefits not only
for workers, but for the economy more broadly. For instance, a recent
study of minimum wage increases in nursing homes directly linked
those increases to improved worker performance and efficiency.* The
study found that “higher minimum wages induc[ed] better performance
among current workers” and improved service quality through

increased retention.? Among other indicators of better performance, the

3 E.g., Paul K. Sonn & Tsedeye Gebreselassie, The Road to Responsible
Contracting 3-4 (2009), https://bit.ly/3s54ZpN (collecting studies); Justin
Wolfers & Jan Zilinsky, Higher Wages for Low-Income Workers Lead to
Higher Productivity, Peterson Inst. for Int’l Econ. (Jan. 13, 2015),
https://bit.ly/45pXpo0 (same).

4 Krista Ruffini, Worker Earnings, Service Quality, and Firm
Profitability: Evidence from Nursing Homes and Minimum Wage
Reforms, 106 Rev. of Econ. & Stats. 1477 (2024).

5 Id. at 1478.



Case: 23-15179, 12/23/2024, 1D: 12917608, DktEntry: 79, Page 10 of 21

study noted improvements in the health and safety of nursing home
residents, including fewer health inspection violations and deaths each
year.6 In fact, the study estimates that in 2013 (one of the years it
examined), there would have been approximately 15,000 fewer nursing
home deaths had comparable wage increases been implemented in
nursing homes across the country.”

There is also evidence that these benefits endure well beyond the
mitial wage increase. According to a 2019 report, “wage raises increase
productivity for up to two years after the wage increase.” 86 Fed. Reg.
at 67,213. The nursing home study similarly reported that health and
safety improvements—in particular, the lower rate of deaths—persisted
after the initial increase.® Increased wages can also facilitate retention
and recruitment, as the Department explained. 86 Fed. Reg. at 67,213.
According to a study cited by the Department in promulgating the rule,
even a 1% wage increase at a Fortune 500 company resulted in reduced

turnover, increased recruitment, and increased productivity. Id. All of

6 Id. at 1485-87.
7 Id. at 1487.
8 Id. at 1488-89.
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these benefits are threatened by the panel majority’s conclusion that
the rule and order are invalid.

The panel opinion, if left to stand, will have particularly
significant consequences for workers who are living below or near the
poverty line. The Department explained in promulgating the rule that
1t anticipated that the rule would have the effect of reducing poverty for
employees of certain federal contractors, especially those in historically
underpaid or otherwise disadvantaged groups. Id. at 67,214-15. A
recent study indicates that increasing the minimum wage provides net
benefits to workers living in poverty, even when accounting for
potential negative effects of a minimum wage increase on employment
opportunities, such as reduced hours or fewer available positions.? It
further found that these improvements are meaningful; in fact, the
authors suggest that increasing the minimum wage during the Great

Recession would have “blunt[ed] the worst of the income losses.”10

9 Kevin Rinz & John Voorheis, The Distributional Effects of Minimum
Wages: Evidence from Linked Survey and Administrative Data 20-22
(2018), https://bit.ly/SYFpWUM.

10 Jd. at 21.
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The Department also explained that minimum wage increases are
important for groups that face disproportionate income inequality, such
as women, people of color, younger workers, and less educated workers.
86 Fed. Reg. at 67,214-15 (collecting studies). For example, according to
a 2019 study, “less-educated, less-experienced, and female workers are
more directly affected by a rise in the minimum wage than more-
educated, more-experienced, and male workers.”!! A case study of firms
covered by Boston’s living wage law likewise concluded that the “living
wage beneficiaries are . . . primarily women and people of color.”12 As
the Department explained, increasing the wage of federal contractors
directly benefits these groups because “many of the contracts that [are]
covered by this rule can be found in industries characterized by low pay
and workforces largely comprised of” disadvantaged communities. 86
Fed. Reg. at 67,215 (internal quotations omitted). The panel opinion

jeopardizes these important benefits, warranting rehearing en banc.

11 Tatsushi Oka & Ken Yamada, Heterogeneous Impact of the.
Minimum Wage, 58 J. of Hum. Res. 334, 349 (July 2019),
https://bit.ly/3sdPTyn.

12 Mark D. Brenner & Stephanie Luce, Living Wage Laws in Practice:
The Boston, New Haven and Hartford Experiences, Pol. Econ. Rsch.
Inst., 45 (2005), https://bit.ly/4f9yt8P.



Case: 23-15179, 12/23/2024, 1D: 12917608, DktEntry: 79, Page 13 of 21

Indeed, many amici States and their localities have realized these
benefits in their own communities by implementing similar policies for
their contractors, often described as “living wage laws.”!3 Those States
and localities have found that such measures “create better quality jobs
for communities” and “improve[ ] the contracting process both by
reducing the hidden public costs of the procurement system, and by
shifting purchasing towards more reliable, high road contractors.”'* As
one example, “[r]esearch by independent, academic economists indicates
that New York’s prevailing wage law i1s a uniquely valuable component
of state policy that simultaneously uplifts residents and communities
while imposing minimal, if any, cost on taxpayers.”!> Likewise, a study
of the “Los Angeles living wage law found that staff turnover rates at

firms affected by the law averaged 17 percent lower than those at firms

13 Sonn, supra note 2, at 13 (describing state and local “living wage
laws”).

14 Id.

15 Russell Ormiston et al., New York’s Prevailing Wage Law, Econ. Pol’y
Inst. (Nov. 1, 2017), https://bit.ly/3SOELewP.
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that were not, and that the decrease in turnover offset 16 percent of the
cost of the higher wages.”16

2. Although the majority held that the rule and order are
arbitrary and capricious in part because the Department chose not to
Implement a more modest minimum wage increase, or to exercise its
discretion to implement the increase more slowly, Op. 32, the
Department explained that the benefits of the rule’s wage increase
outweighed any additional costs the increase might impose on
employers or the public, thus justifying its decision. Indeed, the
Department reviewed literature examining the impact of minimum
wage increases on prices to the public and concluded that, although the
“size of price increases will vary based on the company and industry,”
the extent of the price increases at issue here have been “overstated” by
commentators opposed to the rule. 86 Fed. Reg. at 67,207. In reaching
that conclusion, the Department also accounted for the “various benefits

[employers] will observe, such as increased productivity and reduced

16 Sonn, supra note 2, at 14 (citing David Fairris et al., Examining the
Evidence: The Impact of the Los Angeles Living Wage Ordinance on
Workers and Businesses, L.A. Alliance for a New Econ. (2005)).

10
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turnover,” which could, in turn, improve the quality of services and
“attract more customers and result in increased sales.” Id.

The experience of amici States and their localities bears out the
Department’s conclusion that any costs associated with the rule’s
increase in the minimum wage would be minimal. A study analyzing
the effects of living wage ordinances in fourteen local jurisdictions
concluded that “reported increases in service contract prices were
consistently very small—generally ranging between 0.003% and 0.079%
of the localities’ budgets.”!” A Johns Hopkins University study likewise
found that contract costs increased by only 1.2% in Baltimore, the first
locality to implement a living wage requirement for city contractors,
upon review of 26 contracts “compared before and after the living wage
law was implemented.”'® And studies of the effects of state and local
minimum wage laws are to the same effect: Chicago’s ordinance raising

the minimum hourly wage from $8.25 to $10.50 between 2014 and 2016

17 Andrew J. Elmore, Living Wage Laws & Communities: Smarter
Economic Development, Lower Than Expected Costs 6 (Nov. 2003),
https://bit.ly/4gxuyUE.

18 Maryland Dep’t of Legis. Servs., Impact of the Maryland Living Wage
5 (2008), https://bit.ly/3qxXFTo.

11
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yielded wage increases for 330,000 workers without any negative
impact “on total employment or the growth of private business
establishments,”!9 and recent studies of California’s law setting a $20
minimum wage for fast food workers concluded that the wage bump had
no negative impact on employment in that sector.20

All this shows exactly what the Department explained when it
promulgated the rule: The minimum wage requirement advances
economy and efficiency in federal procurement while simultaneously
promoting the welfare of workers and their communities. The panel
opinion threatens these significant benefits. If allowed to stand, it will

permit federal contractors to cut workers’ wages in order to boost their

19 Frank Manzo et al., The Effects of the Chicago Minimum Wage
Ordinance: Higher Incomes With Little to No Impact on Employment,
Hours, and Businesses in the First Two Years, I11. Econ. Pol'y Inst., 22
(June 2018), https://bit.ly/41JxucH.

20 The Shift Project, Early Effects of California’s $20 Fast Food
Minimum Wage: Large Wage Increases With No Effects on Hours,
Scheduling, or Benefits 1 (Oct. 2024), https://bit.ly/4goxqmD (joint study
by Harvard and UC San Francisco concluding that there was no
evidence “that employers turned to understaffing or reduced scheduled
work hours to offset the increased labor costs”); Michael Reich & Denis
Sosinskiy, Sectoral Wage-Setting in California 4-5 (Inst. for Rsch. on L.
& Emp., Working Paper No. 104-24, Sept. 2024), https://bit.ly/4goqTIp
(UC Berkeley study concluding that data “suggest that the policy has
not had adverse effects on employment”).

12
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profits or to underbid the competition. And these pay cuts will place
additional financial stress on workers, particularly those who are
already at or below the poverty line. These pay cuts will likewise roll
back the efficiency and productivity gains the federal government and
the public have enjoyed as a result of the minimum wage requirement.
The Court should grant rehearing en banc to eliminate the conflict
between this case and Bradford and ensure that the benefits of the

minimum wage rule and order are realized.

CONCLUSION

For these reasons, this Court should grant rehearing en banc.
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