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Re: H.R. 1897, “ESA Amendments Act of 2025” (Rep. Westerman, R-AR)
Dear Esteemed Congressional Leaders:

We, the undersigned Attorneys General, as chief legal officers of our states,
respectfully request that you not bring H.R. 1897 (“Bill”’), the “ESA Amendments Act of
2025,” to the floor for a vote. For the reasons detailed below, the Bill would remove key
provisions in the Federal Endangered Species Act (“ESA”) which are essential for the
protection of our nation’s critically important natural heritage. The Bill would also hinder
our states’ efforts to work cooperatively to prevent the extinction of ESA-protected species.

President Richard Nixon signed the ESA into law in 1973 in response to the extinction
crisis, creating “the most comprehensive legislation for the preservation of endangered species
ever enacted by any nation.”! The central purposes of the ESA are to provide a means for the
conservation (i.e., recovery) of ecosystems upon which both endangered and threatened species
depend and to provide a program for such species’ recovery.?

For over 50 years, the ESA has provided significant benefits and recovery success stories



for imperiled and at-risk species, protecting our nation’s priceless and irreplaceable natural

heritage. Indeed, since its enactment over fifty years ago, 39 listed species have fully recovered,
and the ESA has prevented the extinction of more than 99% of species under its protection.? As
but one example, our national bird and symbol, the bald eagle (Haliaeetus leucocephalus), once

facing extinction across most of its range, has now recovered due to the protections of the ESA,
and was delisted in 2007.

The ESA is quite flexible in providing many alternatives that allow economic growth
while continuing to protect biodiversity, preventing the extinction of our nation’s most
vulnerable species, promoting the recovery of hundreds of species, and securing attendant
economic benefits. In fact, the vast majority of proposed development projects under ESA
review proceed without any required project changes.* And when any project conditions or
design modifications are required to avoid or mitigate harmful impacts to imperiled species or
their habitat, proposed projects still may proceed, but without being unduly environmentally
destructive, benefitting everyone.

Our states have important interests in the conservation of our natural resources and
environment, including preventing and remedying harm to endangered and threatened fish,
wildlife, and plant species within our borders. In some of our states, fish and wildlife resources
are owned and held by the state for the benefit of all state residents, and many of our states have
invested significant resources into protecting rare species. The ESA already specifically directs
the U.S. Fish and Wildlife Service (“FWS”) and the National Marine Fisheries Service
(“NMFS”) (collectively, the “Services”), which implement the ESA, to cooperate with the states,
and gives the states a distinct role in ensuring faithful and informed implementation of the ESA’s
conservation mandates.> As a result, our states have seen significant benefits and steps toward
the recovery of at-risk species. For example, Massachusetts populations of the Atlantic Coast
piping plover (Charadrius melodus), which is listed as a threatened species along most of the
East Coast, have increased nearly tenfold since the population was federally listed in 1985 as a
result of FWS’s planning and cooperative efforts among federal, state, and local partners.® In
California, the ESA also has been instrumental in recovering the near-extinct California condor
through a federal-state captive breeding program.’

The ESA’s species and critical habitat protections also promote national economic
benefits from tourism and recreation, including bird watching and whale watching. Indeed,
wildlife tourism generates billions of dollars annually for all fifty states, while supporting
thousands of private sector jobs.® FWS reports that in 2022 alone, over 145 million people
engaged in wildlife tourism in the United States, leading to increased jobs in both the private and
public sectors.? Residential land values are also higher when land is near protected nature
preserves. '?

A robust and effective ESA is essential to protecting our states’ interests in conserving
wildlife and habitat as well as continuing national progress toward the conservation of
endangered and threatened species and the habitats upon which they depend for their survival
and recovery. The Bill’s amendments, however, would significantly weaken the critical
substantive and procedural safeguards of the ESA and thereby adversely affect the fish, wildlife
and plant resources of our states, and adversely affect our states’ ability to cooperate in
preventing federally listed species from sliding further toward extinction. With the weakening of
federal protections, the burden of protecting vulnerable species and habitats would fall more
heavily on our states, detracting from our efforts to carry out our own programs and increasing
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state costs and burdens. Our states also are not able to wholly fill the resulting gaps in federal
protections for species whose ranges fall partially outside of our state borders.

The Bill proposes to weaken the following key provisions of the ESA, among other
provisions:

Species Listing and Critical Habitat Designation. The ESA achieves its overriding
conservation purpose through many programs, including Section 4’s requirement for the Services
to list an imperiled species as “endangered” or “threatened” and to designate specified “critical
habitat” for each listed species.!! Among other changes, the Bill proposes to do the following:

» Require an analysis of economic impacts concurrently with any listing decision,'? which
is directly at odds with the ESA’s current requirement that listing decisions “shall” be
made “solely on the basis of the best scientific and commercial data available.”!? The
additional time and resources needed to compile and present such economic information,
especially given recent cuts to federal staffing, will further delay the Services’ backlog of
listing decisions, harming at-risk species.

»= Extend the deadline for the Services to respond to a listing petition, for some categories
of species, from 12 months to 5 years or more.!* As time is of the essence in listing many
species that are already declining and presently at risk of extinction, any unreasonable
extension of the ESA’s existing listing deadlines would result in further harm to
imperiled species. Indeed, at least 47 species have gone extinct while awaiting an ESA
listing decision.!?

» Eliminate the application of the “take” prohibition to all newly listed threatened species
by requiring the Services to only adopt species-specific 4(d) rules and imposing
additional regulatory hurdles for such species-specific rules.'® But FWS simply does not
have the capacity or resources to promulgate species-specific rules for such threatened
species, and species would suffer while FWS worked through its backlog.!”

=  Weaken the protections for threatened species by defining the term “foreseeable future”
to only include future threats that qualify as being “more likely than not,” to occur,
thereby reducing the Services’ ability to consider the effects of significant future threats
that are not reasonably quantifiable or predictable.!'®

* Prohibit the Services from designating critical habitat on privately-owned or controlled
lands if they are subject to a land management plan.'®

» Eliminate or delay judicial review for some listing and delisting decisions, making it
more difficult to hold the Services accountable and to ensure necessary legal protections
are actually implemented for vulnerable species.??

Inter-Agency Consultation. Section 7 places an affirmative obligation on federal agencies to
consult with the Services to ensure that any action they propose to authorize, fund, or carry out
“is not likely to jeopardize the continued existence of any endangered...or threatened species or
result in the destruction or adverse modification of”” any designated critical habitat.”?! Among
other things, the Bill proposes to raise the jeopardy/adverse modification test to an impossibly
high standard by limiting the Services to issuing a jeopardy opinion only when they determine
that the action itself, standing alone, will cause jeopardy.?? The ESA currently requires a
consideration of short-term, long-term, site-specific, regional, and cumulative effects.?> Limiting
the jeopardy/adverse modification analysis to only the action itself would in essence sanction a
piecemeal evaluation of the action’s adverse effects on listed species and critical habitat which
will likely obscure or ignore many of the action’s direct, indirect, and cumulative impacts.
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Take Prohibition and Incidental Take Permitting. Section 9 makes it unlawful for any person
to “take” endangered and threatened species, prohibiting harassing, harming, pursuing, hunting,
shooting, wounding, killing, trapping, capturing, or collecting species, or attempting to engage in
any such conduct.>* Although the Services recently proposed to rescind their regulatory
definitions of “harm,”?> the ESA’s implementing regulations have long defined “harm” to
include not only acts that directly kill or injure fish or wildlife, but also significant habitat
modification or degradation that “actually kills or injures™ fish or wildlife “by significantly
impairing essential behavioral patterns, including breeding, feeding or sheltering.”>® Habitat loss
is the primary cause of species decline, and species need habitat to survive as well as recover—
both are mandatory goals of the ESA.?7 The Bill would weaken species protection by taking the
following steps, among others:

* Amending the “incidental take” permit provisions in Section 10 to prohibit the Services
from seeking additional mitigation measures through any federal, state, or local process,
as well as exempting any incidental take permit from Section 7 consultation and National
Environmental Policy Act (“NEPA”) review.?® Section 7 consultation and NEPA review
of incidental take permit applications serve both prospective permittees and any covered
species by ensuring that potential impacts of the permitted action on listed species and
their habitats are fully evaluated, and that additional mitigation measures necessary to
protect these species and habitats in compliance with Section 10 are implemented.

* Preventing the Services from requiring in a Section 7 “incidental take statement” that an
agency/applicant offset or mitigate impacts to listed species and critical habitat.?®
Offsetting and mitigating measures are important to ensure that federal agencies and their
permittees fully minimize and mitigate the adverse impacts of any take of listed species
that is authorized in an incidental take statement that accompanies a Section 7 biological
opinion.

The provisions of the ESA that the Bill proposes to substantially amend have existed for
decades, throughout numerous administrations, and have benefited our states’ and our nation’s
most at-risk and imperiled species as well as our economies—striking a balance between
conservation and economic interests. We accordingly respectfully urge you to not bring H.R.
1897 to the floor, so that we can continue to protect our natural heritage as a nation, including the
many attendant benefits to our states’ and the nation’s environment and economy from a robust
ESA. Thank you for your leadership and consideration of this important matter.

Sincerely,
ANDREA JOY CAMPBELL ROB BONTA
Attorney General Attorney General
Commonwealth of Massachusetts State of California
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Attorney General
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WILLIAM TONG
Attorney General
State of Connecticut

AM/A. fron

AARON M. FREY
Attorney General
State of Maine

i thltins

KEITH ELLISON
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Attorney General
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Attorney General
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Attorney General
State of Illinois

SR B,

ANTHONY G. BROWN
Attorney General
State of Maryland
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Attorney General
State of New Jersey
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LETITIA A. JAMES
Attorney General
State of New York
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DAN RAYFIELD PETER NERONHA
Attorney General Attorney General
State of Oregon State of Rhode Island
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CHARITY R. CLARK NICHOLAS W. BROWN
Attorney General Attorney General
State of Vermont State of Washington

Cc:  The Honorable Bruce Westerman, U.S. House Chair, Committee on Natural

Resources

The Honorable Jared Huffman, U.S. House Ranking Member, Committee on Natural
Resources

The Honorable Harriet Hageman, U.S. House Chair, Natural Resources Subcommittee on
Water, Wildlife and Fisheries

The Honorable Shelley Moore Capito, U.S. Senate Chair, Environment and Public
Works

The Honorable Sheldon Whitehouse, U.S. Senate Ranking Member, Environment and
Public Works
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