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Dear Mr. DeDonc

pretation
of vacancies\{n ofticea“._ (P.A, 79-118.) The Act

was passed on June 27, 1975, as Senate Bill 463, an& approved
by the Governor on July 8.v1975. Section 10 of the Act
provided‘fhﬁt it would become eftectiﬁé upon becoming law,

Section 1 provides:
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"Section 1. Section 25-11 of ‘An Act con-~
cerning elections', approved May 11, 1943, as
amended, is amended to read as follows:

When a vacancy occurs in the office of County
Commissioner or county hoard member in any county
with a population of less than 3,000,000 the
vacancy shall be filled within 60 days by appoint-
ment of the county central committee of the
political party of which the incumbent was a
candidate at the time of his election. The
appointee shall be a member of the same political
party as the person he succeeds was at the time
of his election and shall be otherwise eligible to
sexve as County Commissioner or county board
menbdbexr. The appointee shall serve until the next
election of County Commissicners or county board
menbers in the county. If a vacancy occurs in the
office of County Commissioner or county board
menber, to which the incumbent wae elected other
than as a candidate of a political party, the
presiding officer of the county board, with the
advice and consent of the county board, shall
within 60 days of the date the vacancy occurs,
appoint some perscn, possessing the qualifications
for such office, to serve until the next election
of County Commissioners or county board members in
the county. In the case of a vacancy in a seat
on a county board which has been divided into
districts under 'An Act relating to the composi~ -
tion of an election of county boards in certain
counties', approved October 2, 1969, as amended,
the appointee muet aleo be a resident of the
county board district, and the appointment shall
be made by the county board district central com-
mittee of the political party of which the incum-
bent was a candidate at the time of his election.
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When a vacancy occurs in any county which is
not a home rule unit in any elective county or
precinct office at any time before the expiration
of the term of such vacant office, such vacancy
shall be filled within 60 days by appointment of
the county central committee of the political party
of which the incumbent wasz a candidate at the time
of his election. The appointee shall be a member
of the same political party as the person he succeeds
was at the time of his election, and shall be otherx-
wise eligible to sexve in the office vacated. The
appointee shall serve until the next general, county
or precinct election when a successor shall be
elacted for the unexpired term or a full term as the
case may reguire.

Bxcept as otherwise provided by county ordinance
or by law, in any county which is a home rule unit,
vacancies in elective county offices, other than the
office of chief executive officer, shall be £filled
by the county board.”

Before Public Act 79-118 became effective, section
25-11 of "AR ACT concerning elections”, approved May 11, 1943,
as last amended by an Act approved June 8, 1963 (Ill. Rev. Stat.
1973, ch. 46, par. 25-11) provided;

*"When a vacancy shall occur in the office of
County Commissioner in any county with a population
of less than 500,000 inhabitants, within one year
before the expiration of the term of such vacant office, ¢t
the vacancy shall be filled by appointment, by the
County Board of the county in which the vacancy exists,
but if such unexpired term exceeds one year, the
County Clexk, shall issue an order appointing a day
for an election to £1ill such vacancy and cause notice
thereof to be given as in other cases of election:
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Provided, that when a vacancy shall occur in the
cffice of sheriff, Coroner, Recorder of Deeds,
County Treasurer, State's Attorney, County Clerk,
~or other county or precinct officer not otherwise
provided for by law, at any time before the
expiration of the term of such vacant office,
such vacancy shall be filled by appointment, by
the County Board of the county in which such
vacancy exists, until the next general, county or
precinct election when a successor shall be
elected for the unexpired term or a full term as
the case may require,”
Section 1 of rublic Act 79-118 amends section 25-11
of "AN ACT concerning elections" {hereafter Zlection Code] (Ill.
Rev, Stat. 1973, ch. 46, par. 25-1l) so as to authorize the
county central committee to £ill vacancies in elective offices,
i.e., county recorder of deeds, and authorizes the county board
district menfral committee to £1ill vacancies in the office of
county board member in those counties under township organization
that have been divided into districts for the purpose of electing
members to the county beard. Previously, a vacancy in the office
of county board member in township counties that have been divided
into districts was filled pursuant to that portiocn of section 9 of
"AN ACT relating to the composition and election of county boards

in certain countias“ (I1l. Rev., Stat. 1974 5uvpp.., ch. 34, par.
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839) which reads:

"If a vacancy occurs on the county board, the
presiding officer of the county board, with the
advice and consent of the county board, shall,
within 60 days of the date the vacancy occurs,
appoint some person, possessing the gqualifications
of a board member, to serve until the next election
of county board members in the county at which time
an election shall be held to £ill the vacancy for
the unexpired tezm.*

This poxrtion of section 9 has been eliminated by section 2 of
Public Act 79-~118.
Your lettex states:

"On July 15, 1975, the County Board of Rock Island
County, at its regular monthly meeting, filled two
vacancies. One of the vacancies filled was that of
the Office of Recorder of Deeds, the vacvancy being
occasioned by the death of the incumbent during the
moenth of June, 1975. The County Board acted under
the authority set forth in Chapter 46, section 25-11,
Iilinois Revised Statutes. After the vote had been
recorded and the appointee had baen aworn by the
County Clerk, it was discovered that on July 8, 1975,
the Governor signed Senate Bill 463 into law,

* % %

The County Board also filled a vacancy on the County
Board on July 15, 1975. The vacancy was occasioned

by the fact that a board member resigned because he
moved out of the board district. Rock Island County
is a non-home rule county, under township orxganization.
For purposes of electing a county board, the county is
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divided into 29 county board districts. The
county board acted pursuant to authority set
forth in Chapter 34, Section 839, Illinois
Revised Statutes,

* % %

After the votes to f£fill the county board vacancy

had been recorded, the appointee was sworn by

the County Clerk and proceeded to participate :

in board deliberations and voted whenever his name

wae announced on a roll call,"*

Your first question concerns the effective date of
Public Act 79-118. You point cut that Senate Bill 463 passed
both houses of the General Assembly on June 27, 1975, and
contained an effective date clause, which reads: “This amendatory
Act takes effect upon its becoming a law". It would appear
that the effective date is July 8, 1975, the date the Governor
approved the bill. You ask whether your conclusion is correct.
In my'opinion the effective date is, as you state, July 8, 1975.

The effective date of Senate Bill 463 is governed
by section 10 of article IV of the Illinois Constitution of
1970 and by section 1l(b) of "AN ACT in relation to the efféctive
date of laws®, (Ill. Rev, Stat. 1973, ch. 131, par. 21(b).)
Section 10 of article IV of the Illinois Constitution provides

in pertinent part:
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“The General Assembly shall provide by law for

a uniform effective date for laws passed prior

to July 1 of a calendar year. The General

Assembly may provide for a different effective

date in any law passed prior to July 1 & & #¢
Pursuant to section 10, the General Assembly adopted “AN ACT
in xelatien to the effective date of laws”. (Ill. Rev. Stat.
1973, ch. 131, par. 21.) Section 1(b) of that Act provides
in partinent part:

“(b) A bill passed prior to July 1 of a
- calendar yeax that does provide for an affective

date in the terms of the bill shall become effective

on that date if that date is the same as or sub-

segquent to the date the bill becomes a law; * » «*

Since section 9(a) of article IV of the Illinois
Constitution of 1970 provides that a dill shall dbecome law
when the Governor approves it, senate Bill 463 became law
when the Governor signed it on July 8, 1975, and pursuant
to section 10 of the bill, that was the effective date.

Your second question is whether vacanciéﬁ~in.the
offices of recorder of deeds and county board member occurring
prior to the effective date of Public Act 79-118 but not £illed

until after that date are to be filled under the old law as it
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atood at the time the vacén¢1ms occurred or under the new law
in effect when the vacancy is filled. It is my opinion that

the new law for filling vacancies must be used in the filling

of all vacancies which are filled after the effective date
of the new law.

Sections 1 and 2 of Public Act 79-118 amend existing
legislation. These amendments become part of the original
legislation as if incorporated therein at the time of its
adoption, as to all matters occurring after the effective date
of the amendments. The Supreme Court held in People v. Boykin,
298 I1l. 11, 20:

, "An amendment of a statute by a subseqguent

act operates precisely as if the subject matter

of the amendment had been incorporated in the

prior act at the time of ite adoption, so far as

regards any action had after the amendment is made,

for it must be remembered that an amendment becomes .

a part of the original act, whather it be a change

of a word, figure, line or entire section or a

recasting of the whole language.” (emphasis added.)
Recent cases are to the same effect and hold that as to
matters thereafter occurring such an amendmant is effective

as if it were part of the original act. (Bell v. School

District No., 84, 407 Ill. 406; Secco v. cChicago Transit
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Authority, 2 Ill. App. 24 239.) Since the filling of the
vacnnc@en oocurred after the effective date of the new law,
the new law controlzs the filling of the vacancies.
Confusion as to the authority of the county central
committee to €111 a vacancy in the office of county recordexr
of deeds and the county board district committee to £ill a
vacancy in the office of county board member, when said
vacancies occurred prior to July B, 1975, may be caused by
the words "when a vacancy occurs” which appear throughout
section 1 of Public Act 79-118. For example, the sécond
paragraph of section 1 of Public Act 79-118, which pertains
to the f£illing of vacancies in elective county offices, i.e.,
county recorder of deeds, reads in pertinent part as follows:
“When a vacancy occure in any county which is
not a home rule unit in any elestive county or
precinct cffice at any time before the expiration
of the term of such vacant office, such vacanaoy
shall be filled within 60 days by appointment of
the county central committee of the political party

of which the incunbent was a candidate at the time
of hie election. * * ** (emphasis added.)

In attempting to discern whether the General Aszsembly

intended the phrase "when a vacancy ocours” as a restriction on
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the power of the county ~entral :ammitteé or county board
district committee to £ill a vacancy oecurring prior to July

'8. the phrase obviocusly is ambiguous. 1In 1ight of this
ambiguity, it is logical to search for clarification by
discerning the object and purposs of rudblic Act 79-118 and

by construing the phrase “when a vacancy ocours® in a manner
consistent with the legislative object and purpose of Public
Act 79-118. The Illinois Supréma Court has noted the

importance of ascertaining the object and purpose of 1e§ialatien
as an aid in construing statutory language so as to give effect

-to the intent of the legislature. In People ex rel. Cason v.

Ring, 41 I11. 24 305, at 310, the court states:

"The primary purpose of statutory construction
is ascertainment of the legislative purpose and intent.
To that end, consideration of the history and course
of the legislation is always proper. {Feople v.
Boreman, 401 I1ll. 566, 571; Scofield v. Board of
Education, 411 111, 11, 16.) Alsc apropos is consid-
eration of the ozcasion and necessity for the law,
the previous condition of the law on the subject,
and the defects, if any, in the former law which were
intended to be remedied. {Livingston v. Meyers, 6 Ill.
24 323, 332; Andexsomn v. ity of Park Ridgae, 396 &
I1l. 235,) Furthermore, ‘It is a universally adopted
rule of statutory construction that the intention of
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the legislature is to be gathered not only from

the language used but also from the reasong for the

enactment and the purposes to be thereby attained.®

{Italics supplied.) In re Estate of Curtis, 28

I1l. 24 172, 179; Mid-South Chemical cCorp. v.

Carpentier, 14 Ill. 24 514, 517: People ex rel.
“Roan v. Wilson, 405 11l1. 122, 127." '

It ie obvious that the object and purpose of public
Act 79-118 was to divest the county board of the power to £ill
vacancies in elective county offices and invest the county
central committee and county board district committee with
the power to fili such vacancies. As such, it is logical to
construe the phrase "when a vacancy occurs” as encompassing
vacancies occurring prior to July 8 az well as vacancies
occuxring on or after July B.

Your letter is therefore correct in assuming'fhat.
if Public Act 79-118 was effective on July 8, 1975, and if i¢
governs the £illing of any vacancy regardless of when the |
vacansy occurred, the county board had no authority on July 15,
1975, to appoint anyone to f£ill the vacahcy in the office of
county recorder of deeds nor did the presiding officer, with
the advice and consent of the county board. have the power to

£411 a vacancy in the office of county board member.
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In your third question you agk, assuming that the
county central committee must £il1l the vacanzy in the recorder's
office, what is the voting strength of each member of the county
central committee. You refer to the provisions of Illinois
Revised Statutes, 1973, chapter 46, paragraph 7-8(«), specifying
the voting strength of the various levels of committeemen.
Section 1 of ﬂublic Aag'79~118 expressly designates the county
central committee of the appropriate political party as the
'appointing authority.

Article 7 of the EBlection Code governs the making of
nominations by political parties. Section 7-7 thereof authorizes
and constitutes specified central or managing committees for
each political party including a county central committee and a
county board district committee and provides for ward, township,
and precinct committeeman. (Ill. Rev. Stat. 1973, ch. 46, par.
7=7.) Section 7-8{b) of the Code provides for the election of
ward, township, and precinct committeemen: section 7-8(c¢)
prescribes the membership of the county rcentral committee and
the voting strength of each of the three levels of members; and

section 7-8(h) describes the paweia of the several committees
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including the county central committee. 7TI1l. Rev. Stat, 1973,
ch. 46, pars. 7-8(b), () and (h).

Clearly, then, section 1 of Publin Act ?9—118‘1n
referring to the county central committee of the political
party of which the incumbent was a candiﬁate refors to the
eouﬁty central committee established under Axticle 7 of the
Election Code. Sections 7-8(c) and (h) of that code (IX11l.
Rov, Stat. 1973, ch. 46, paxr. 7-8{c) and fh)) provide in
pertinent part: |

“{c) * + ¢ In the organization and proceedings

of the county central committea, each precinct
committeoman shall have one vote for each ballot
voted in hie precinct by the primaxy electors of
his party at the primary at which he was elected:
each township committeeman shall have one vote

for each ballot voted in his township or part of

a township as the case may be by the primary
electors of his party at the primary election
immediately preceding the meeting of the county
central committee: and in the organization and
proceedings of the county 2entral committee, each
ward committeaman shall have one vote for each
ballot voted in his ward by the primary electors of
his party at the primary election immediately preceding
the meeting of the county central committee.”

*{(h) "Bach sommittee and its officers shall have
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the powers usually exercised by such committees

and the officers thereof, not inconsistent with

the provisions of this Article, * # #v

Azcordingly, it is my opinion in answer to_yaurf_
third question that the voting strength of each member of
your county central committee is as prescribed in section
7-8{c) above set forth.

Your fourth question is what is the voting strength
of the county board district committee in £illing a vacancy
in a seat on a county board which has been divided into districts.
Although section 1 of Public Act 79-118 refers to the county
board district central committee, I am of the opinion that the
legislature was referring to the county board Jdistrioct cormittee
described in section 7-8.01 of the Election Code. (Ill. Rev.
Etat. 1973, ch. 46, par. 7-8.01.) That section provides:

"§ 7=-8.01. The county board Jdistrict

committee of each political party in each county

board district created pursuant to ‘An Act re-

lating to the composition and election of county

boards in certain counties', enacted by the 76th

General Assembly, shall consist of the precinct

committeemen of the precinots included in the
county board Jdistrict.”
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Political parties and their committees are

veluntary associations. (People ex rel. xell v, Lramer,

328 111. 512.) The Supreme Court stated in the Zell case
at page 519 that the right of political parties to make
nominations is, in the absence of regulation by the
legislature, “exercised in accordance with the will of
the political party concexned, as that will is expressed
through the rules, customs, conventions, or caucuses of
such political organization". {See, alsc, People v.

Republican General Committee, 63 App. Div. 438, 441, (N.Y.

1901).) This statement is equally applicable tc the f£illing
of a vacancy by the county beard district committaee., Since
section 7-8.01 does not prescribe the voting strength.af
menbers of the county board district committee, that mommiﬁtee
iz free to choose its own voting system as it may deem
appropriate in filling the cffice of county boar<d menber.
Because a2 weighted system of voting may not be used
by the county board ﬁistriét committee, it is not necessary to

answer your question concerning an adjustment for "split”
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precincts, If the county board district committee chooses
to use a weighted system of voting, it will have the power
to decide whether any adjustment should be made for “split”
precincts,

Your £ifth qguestion concerns the status and voting
power of a county board member who was appointed by the county
board after the effective date of Public Act 79-118, You are
correct in your conclusion that, if an individual is elected
or appointed to office and if the election or appointment is
void because of a want of power in the electing or appointing
body, the person 80 elected or appointed is » de facto officer.
{Harvey v. Suilivan, 406 Ill. 472; fFeople v. Brautigan, 310 Ill.
472; paugherty v. Fippinger, 177 Ill. App. $22.) Since the
county recorder of deeds and county board member were appointed,
and the appointment was void because of a want of power in the
| appeinting body, they would apparently be de facto officers. A
peraoh cannot be a jde facto officer, however, where a de jure

officer is exerxcising the functicns of the office. (Harvey v.
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Sullivan, 406 Ill. 472: People v. Brautigan, 310 Ill. 472.)

A de jure officer is "one who is in all respects legally
appointed and qualified to exercise the office”. Harvey V.

Sullivan, 406 11l. 472, 479y People v. Brautigan, 310 Ill.

472, 479,

Hence, 1if a de jure officer has been appointed under
the new procedure and is exercising the functions of the office,
there can be no de facto officer., Assuming, however, that no
de Jure officers were exervising the functions of the offices,
the appointeesz undexr the old procédure were de facto officers.
The acts of the de facto officers, as you also concluded,
are valid and effectual when they concern the public or third

persons. ({(People ex rel. Chillicothe Township v. Board of

Review of reoria County, 19 T1l. 24 424; People v. Woodruff,

2 111, 23 429; Mank v. Board of Fire ahd Police Commissiocners,

7 I1l. App. 34 478.) Therefore, the actions taken by the perscns
who were appointed by the county board are valid.

You have specifically asked whether actions of the

county board participated in by a board menber who may not
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have been properly appointed, are valid. Unﬁe: the authoritiéa
citéd  above, the board member is a de facto officer whoee acts
concerning the public or third persons are valid and effectual.
Your conclusion that the acts of the county board, taken on
July 15, 1975, were not invalid solely because of the parxtici-
pation of a board member not validly appeinted, was correct.
in a gsimilar case the illinois Supreme Court upheld as valid

the acts of a board of review upon which de facto officers were

eittiné. (People ex rel. chillicothe Township v. Boaxd of

Review of Peoria County, 19 Iil. 24 424.) Based on this

authority, the acts of the county board upon which a de facto

officer was sitting, would not he invalid for that reason alone.
In summary, the answers to your questions are as

follows: |

{1) Public Azt 79=-118 became effective on
July 8, 1975. ‘

{2) 1Its provisions govern the filling of all
vacancies occurring or in existence on oxr after

the effective date of Public Act 79-118.

Let mé take this opportunity to state that allowing

. the county central committee and county board district
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caﬁmittea to £i11 these vacancies, even though they occurred
prior to July 8, will not conflict with section 4 of “"AN ACT
to revise the law in rélation to the construction of the
statutes". Ill. Rev. Stat, 1973, ch. 131, par. 4.

“§ 4. No new law shall be construed to repeal a
former law, whether such former law is expressly
rapealed or not, as to any offense committed against
the former law, or as to any act done, any penalty,
forfeiture or punishment incurred, or any right ac-
crued, or claim arising under the former law, or

" in any way whatever to affect any such offense or
act so committed or done, or any penalty, forfeite
ure or punishment 20 incurred, or any right accrued,

. or claim arising before the new law takes effect,
save only that the proceedings thereafter shall
conform,. so far as practicable, to the laws in force
at the time of such proceeding. If any penalty,

forfeiture or punishment be mitigated by any provisions

of a new law, such provision may, by the consent of
the party affected, be applied to any judgment pro=-
nounced after the new law takes effect. This section
shall extend to all repeals, esither by express words
or by implication, whether the repeal is in the act
making any new provision upon the same subject or in
any other act." (emphaszis added.) '

When the vacancies occurred, no "right zccrued® or “claim arose™.

The County Board of Rock Island County or the presiding officer

of the County Beard of Rock Island Tounty, with the advice and
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consent Qf the County Board of Rock Island County, have no
vested right to £fill the particular vacancies. The method

of filling vacancies in the office of county recorder of deeds
and county board member is purely statutory and the General
Assembly may change the method at any time., See, Board of

Education v. Nickell, 410 I11. 98, 103; see, also, 1967 Ill,

Att'y. Gen. Op. 135.

(3) The county central committee uses the method
of weighted voting provided by statute in £illing

vacancies.
{(4) The county board district committee in

£filling vacancies uses whatever =ystem of voting
its by-laws, constitution or rules of order may

provide.

(5) The actz of the county board upon which an
invalidly appointed officer wasz sitting would not
be invalid for that reason alone.

Thiz opinion is not to be construed as a comment

‘upon the constitutionality or unconstitutionality of Public

Act 73-118 or any portion thereof.

Very truly yours;

%Z_;_
CENEERAL

ATTORNE




